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ELECTION COMMISSION, INDIA 
NOTIFICATION 

New Delhi, the 17th March 1954 

S.R.O. 1119. —Whereas the election of Shri Bansi Das Dhanger, as a member of 
the Legislative Assembly of the State of Uttar Pradesh, from the Karhal-West cum 
Shikohabad East Constituency of that Assembly, has been called m question by an 
Election Petition joint^ presented under Part VI of the Representation of the 
People Act, 1951 ('XLTII of 1951), by the persons named in column 2 of the 
schedule to the Commission’s notification No, 19/287/52-Eiec. Ill dated the 29th 
August 1952; 

And whereas the Election Tribunal yjpointed by the Election Commission in 
pursuance of the provi.sions of Section 86 of the said Act for the trial of tho said 
Election Petition has, in pursuance of the provisions contained in section 103 of the 
said Act, sent a copy of its Order to the Commission; 

Now, therefore, in pursuance of tho provisions of Section 106 of the said Act, 
the Election Commission hereby publishe.s the said Order of the Tribunal. 

BEFORE THE ELECTION TRIBUNAL FAIZABAD AT LUCKNOW. 

Election Petition No, 282 of 1952 

Present: 

Sri Raghunandan Saran, (Retired Distt. Judge)— Chairman, 

Sri M. U. Farucii, (Retired Di.-,tt. Judge )-—Judicial Member. 

Sri A. Sanyal—Aduncate Member. 

Petition under sections 80 and 81 of the Reprei^entation of the People Act, 1951. 

(Karhal-West-cwm-Shikohabad-East Constituency of the U. P. 
Legislative Assembly). 

1. Sri Shiv Dutt S/o Shri Manohar Singh R/o Sarakh, Pargana and Tahsil Shiko¬ 

habad, Distt, Mainpuri, P. O. Chandikara. 

2. Sri Balwant Singh, S/o Sri Chhadami Siimh, R/o Nagla Garhi hamlet of village 

Pegu, Pargana and Tahs'l Shikohabad, Distt. Mainpuri, P. O. Pegu. 

3. Sri Pratap Singh, S/o Ualbhsdra, R/o. Vill. Pindasara, Pargana and TahSil 

Shikohabad, Distt. Mainpuri, P, O. Bharol. 

4. Sri Pancham Sin.gh, R/o Vill. Gurau, Pargana and Tahsil Shikohabad, Distt. 

Mainpuri, P. O. Bhadan. 

6. Sri Balbir Singh, S/o Sri Dammar Singh, R/o V, Nagla Bag hamlet of vill. 
Sarakh, Pargana and Tehsil Shikohabad, Distt. Mainpuri, P, O. Chandikara. 

6. Sri Gulab Sinch, R/o Vill. Sothra, Pargana and Tehsil Shikohabad, Distt. Main- 
puri, P. O. Chandikara. 
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7. Sri Rasal Singh, S/o Sri Moti Lai, R/o Vill Jugnudi, at present residing in vill. 
Sirsaganj, Pargana and Tehsil Shikohabad, Distt. Mainpuri, P. O. Sirsagani.-— 
Petitioners. 

Versus 

1. Sri Bansidas Dhangar, S/o Godey Lai, R/o Nagla Ramsunder hamlet of V. Jak- 

han, Pargana Jaswant Nagar, Tehsil and Distt. Etawah, at present residing in 
Sati Tola, Etawah City. 

2. Sri Siya Ram Chaturvedi, S/o Sri Gahbar Singh, R/o Mohalla Chapattl, Main¬ 

puri City and by profession a Lawyer. 

3. Sri Madho Narain Mudgal, R/o Mainpuri City Co-operative Bank Building. 

4. Sri Jaideo Singh, S/o Sri Kamta Singh R/o Vill. Bharaul, Pargana and Tahsil 

Shikohabad, Distt. Mampuri. 

5. Sri Anokhey Lai, S/o Karan Singh, R/o Vill. Ukhrend, Pargana and Tahsil 

Shikohabad, Distt. Mainpuri. 

d, Sri Mulaim Singh, S/o Sri Hira Singh, R/o Vill. Gurau, Pargana and Tehsil 
Shikohabad, Distt. Mainpuri. 

7. Sri Surai Singh, R/o Urawar, Distt. Mampuri. 

S. Sri Jagdish Singh S/o Sri Bholey Singh, R/o Nagla Bag hamlet of Vill. Sarakh, 
Pargana and Tehsil Shikohabad, Distt. Mainpuri. 

9. Sri Sidh Gopal, S/o Sri Gahwar Singh, R/o Vill. Chandikara, Pargana Barnahal, 

Tehsil K^hal, Distt. Mainpuri. 

10. Sri Ram Sewak, B.A., LL.B., Advocate, Mainpuri.— Respondents. 

JUDGMENT 

Per M, U. Faruqi, Judicial Member 

The Petitioners are registered as voters in the electoral roll of Karhal-West- 
eum-Shikohabad East Constituency of the U. P. Legislative Assembly and the 
Respondents 1 to 10 were the duly nominated candidates for election to the said 
Assembly from the aforesaid Constituency. The Election was held in January 
1962. As a result of counting of votes Bansi Das Dhangar, Respondent No. 1 
(hereinafter to be referred to as the Respondent) was declared elected by the 
Returning Officer. Some of the rest were defeated or had withdrawn prior to the 
elections. 

The petitioners filed this petition challenging the election on the grounds of 
extensive prevalence of undue influence, coercion and Intimidation, bribery, false 
personification, procuring of vehicles for conveyance of electors to the polling 
stations on the polling day, employment on payment, of persons more than the 
permissible number, tne obtaining of assistance of the Govermnent servants, the 
filing of return of election expenses which was false in material particulars and 
the systematic appeal to vote made to the members of a particular caste on the 
basis of caste which materially affected result of the election. On these grounds 
the Petitioners prayed that the whole election should be declared void or, at any 
rate, election of the returned candidate should be declared void. The election 
petition was not exactly in the form envisaged under section 82 of the Representa¬ 
tion of the People Act 1951 (hereinafter to be called the Act), The liste accom¬ 
panying the petition proper were not verified but the same were made part of the 
petition proper in which reference of the same was made. 

The Respondent denied all the charges that were made in the petition and fur¬ 
ther raised tbe usual pleas of vagueness and indefiniteness of the charges. He also 
pleaded that the petition was liable to be dismissed for want of proper verification 
of the petition proper and for absence of verification of the lists accompanying the 
petition. 

Pleading of the parties gave rise to several issues which after proper amend¬ 
ment of the same finally emerged as follows: — 

1. Are the original election petition and the list duly signed and verified 

according to law? If not. its effect? 

2. Is the subsequent list reaching the Election Commission India on 3rd July 

1962 duly signed and verified according to law? If not, its effect? 

3. Is the subsequent list reaching the Election Commission India on 3rd July 

1952 time barred? If so, its effect? 

4. Is the election petition liable to be dismissed for not being accompanied 

by any valid list? 
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5. Are the allegations contained in paras 6(a) I to IV, 6Cb), 7 I & II and 
paras 6 to 13 of the petition too vague and indefinite and do not com¬ 
ply with the provisions of Sec. 83(2)7 If so, which of them and its 
effect? 

6 (a). Is the election wholly void on the grounds alleged in para 6 of the 
petition as amended by the Tribunal? 

G(b). Is the election of the Respondent No. 1 void on the ground alleged in 
para 13 of the petition? 

7. Has the respondent no. 1 committed the corrupt practice of procuring, 

abating, or attempting to procure persons to personate as alleged in 
para 7(11)? If so, its effect? 

8. Has the respondent no. 1 engaged workers, canvassers on payment more 

than the number permitted by law? 

8. Is the return of Election expemses filed by respondent no. 1 incorrect and 
false as alleged in para 13 of the petition? If so, its effect? 

10, Whether the corrupt practice as alleged in para 8 of the petition and 

list 3 was committed by the Respondent no. 1 or any of his agents? If 
so, with what effect? 

11. To what relief is the petitioner entitled? 

Findings 

Issues 1 to 4.—These issues related to preliminary points. Ai^uments were 
heard and these issues were decided at Faizabad when Sri D. N. Roy (now Mr. 
Justice Roy) was the Chairman. Majority of the members of the Tribunal was 
lor maintamabihty of the petition and it decided all the four issues for the Peti¬ 
tioners. The majority decision is Annexure A(l) of this judgment and the dis¬ 
sentient decision is Annexuro A(2). View of the majority prevailed and the case 
proceeded. 

Issue 5.—After decision of the issues 1 to 4, this issue was taken up. The Tri¬ 
bunal decided not to throw out the petition on the ground of vagueness. It how¬ 
ever, decided to disregard and treat as deleted such of the allegations contained in 
the petition as were found suffering from the defect of indefiniteness and vague¬ 
ness. (Consequent on the making of the order the parties adduced no evidence 
and addressed no arguments in respect of the deleted parts of the Pmition ^d 
while discussing different issues in this Judgment I shall disregard the deleted 
allegations. 

Issue 6(a).—Part (a) of issue 6 is about the extensive prevalence of undue in¬ 
fluence in re.spect of which allegations are contained in paragraph 6 of the Peti¬ 
tion proper and in List I which accompanies it. The Respondent is Gadaria by 
<;aste. Case of the Petitioners was that he issued two pamphlet.s and raised such 
slogans broadcast by means of loud speakers fitted to motor cars as amounted to 
causing undue influence in his favour on the electorate in general. It was further 
alleged that the other candidates also followed the foot steps of the Respondent 
with the result what voting took place on the basis of castes, the Gadarias and 
voters of the so-called low castes voting for the Respondent, the Thakurs for the 
Thakur candidate, the Ahirs for the Ahir candidate and so on. 

Before entering into the truth of this allegation of fact, law on the point may 
he discussed. This allegation is based on the major corrupt practice deflnied in 
aub-section (2) of section 123 of the Act. Scope of the main part of the section is 
very wide but a proviso is added which illustrates as to whaf amounted to undue 
influence and what did not amount to it. 

Admittedly clause (b) and clause (a) (ii) of the proviso did not apply to the 
facts of the present case. Clause (a) (i) relates to injury of any kind including 
expulsion from any caste or community. On this point evidence is scanty. Only 
aome of the witnesses stated about the threat of ex-communication if the Gadarias 
did not vote for the Respondent. The evidence adduced on this point is deflnitely 
below the mark. It does not amount lo proving the charge beyond reasonable 
doubt. Hence the allegation falls through. No injury of any other kind as is 
contemplated in the clause has either been alleged or proved. Thus, it i.s clear, 
the proviso does not help the Petitioners. 

There remains the main question of interference In the free exercise of elec¬ 
toral rights. Contention of the Petitioners’ side was that this major corrupt prac¬ 
tice was resorted to by circulating two pamphlets and by raising communal 
slogans. The allegation of the raising of the communal slogans which was given 
at no. 3 in list I. was deleted by order of the Tribunal. Thus there remain only 
Ihe two pamphlets which are Exts. PI and P2. The Respondent admitted the 
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issuing of the pamphlet Ext. P2 but he flatly denied issuing of the other pamphlet. 
At this stage I am not going to enter m any detail into the ciuestlon as to whether 
the Respondent issued the pamphlet Ext. PI suffice it to say here that my view 
after careful consideration and scru+iny of evidence is that it was the Respondent 
who got the said pamphlet printed and that it was he who distributed the said 
pamphlet extensively among the Gadarias of his constituency durmg the days of 
election fight. 

The pamphlet Ext, P2 is a very strongly worded document omitting venomous 
ideas likely to create haired against the rich people particularly the so-called 
high caste Hindu.s. Inspile of all that iny opinion after a careful perusal of the 
document is that it doc.s not cause undue influence by causing interference in the 
free exercise of the electoral rights. This being so, the issuing of this pamphlet by 
the Respondent does not help tnc Petitioners. 

As regards the pamphlet Ext. PI. it is addre.ssed to the members of the Gndaria 
community. In that pamphlet the Garlarias were called upon to help, in all the 
possible ways, all the Gaefarfas candidates including the Respondent. Even if it be 
granted that the issuing and distribution of this pamphlet in his constituency by 
the Respondent was an'attempt at causing interference in the free exercise of the 
electoral rights, it remain.s to 6c seen whether the aforesaid attempt had extensive¬ 
ly prevailed during the election. All the electors in the Constituency were about 
68000 out of whom, at the highest computation, there were only 6000 Gadaria 
voters i.e., about 7 or 8 per cent. An appeal to such a community does not in my 
view' amount to extensive prevalence of undue influence. An attempt was made 
from the side ot the Petitioners to prove that as a result of the issuing of this pam¬ 
phlet other communities also started communal propaganda but evidence on this 
point is not such as might he held lo prove the charge beyond reasonable doubt. 

Therefore for the reasons given above I decide issue 6(a) in the negative. 

Issue 6 (h).—This part of the issue is in respect of paragraph 13 of the petition 
which is as follow's: — 

"That there w'as a systematic appeal by the respondent no. 1 his agents and 
wurkers tg electors of Gadaria caste to vote on the ground of caste' 
for the respondent no. 1 belonging lo the same caste. A large num¬ 
ber of electors were led thereby to vote for the said respondent, Par¬ 
ticulars of such appeals and of commumtie.^ affected are given in Part 
VII of the list of particulars attached to the petition. Your petition- 
ei',s assert that the majority in favour of respondent no. 1 has been, 
procured by moans of this corrupt practice and the result has been, 
materially affected by this.” 

List VII of the particulars referred to above is as follows;_ 

“1. The pamphlet entitled ‘Gadaria Bandhnon se appeal' was freely dis¬ 
tributed and members of the Gadaria community were evidentlv 
affected by it. 

2, The Respondent no. 1 also issued the pamphlet entitled ‘Ap ke labh ki 

hat extensively to the members of the alleged communities and ex¬ 
cited hatred against the higher caste.s. 

3. This was accentuated by the mopagandas on loud speakers and individual 

convassmg by the respondent no. 1 and his agents and workers to the- 
effect ‘Brahman, Thakur, Lala, 

Inka kar deo munh kala 
Aur inhe kardeo Desk Nikala”. 

The above allegations relate to the minor corrupt practice defined in clause (5) 
of section 184 ot the act relevant paragraph of which is as follows: — 

‘The systematic appeal to vote or refrain from voting on grounds of caste, 

race, community or religion.for the furtherance of the prospects- 

of a candidate’s election’. 

Commi.ssion of this corrupt practice by a successful candidate results in the- 
avoidance of his election as is eJear from sub-clauso (1) of clause (2) of section 
100 of the Act which is as follows:—• 

‘If the Tribunal is of opinion that the election of a returned candidate has- 
been procured or induced, or the result of the election has beeni 
materially affected, by any corrupt or illegal practice, the Tribunal 
shall declare the election of the returned candidate to be void.’ 
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The afore-mentioned corrupt practice which, for the sake of brevity, I shall 
■call in this judgment as ‘systematic appeal’ has been newly introduced in the Act. 
Former election enactment of Indi.a had and, so far as I could ascertain, the elec¬ 
tion enactments of other democratic countries have no such corresponding provi¬ 
sion. It is based on the general prmciplo of freedom of the exercise of electoral 
right and is in line with the fundamental rights as defined in our Constitution. The 
necessity for introduction of this corrupt practice arose because of the ignorance 
of the people and the prevalence of ca.ste syotom in our country. If voting is re- 
■sorted to on the grounds of caste or religion etc. the whole ediflee of democracy is 
bound to crash. Such a corrupt practice, in my view, should have been made a 
major corrupt practice. However, probably because of its ‘newness’ it is kept in 
the Act only as a minor corrupt practice. It is for the above reasons that there is 
yet very little case lay on the point and, therefore, for the proper understanding of 
the relevant provisions of the Act important words of the sub-clause cited above 
should bo considered. 

First question that arises in this connection is as to what is meant by ‘systema¬ 
tic appeal’ and what is the import and implication of the word 'systematic'. This 
■word, obviously, is an adjective of the word ‘system’ about which the following 
■from the Law Lexicon by Aiyar (1940 Edition):— 

“The word ‘system’ is defined by the Encyclopaedic Dictionary as a plan or 
scheme according to which things are connected or combined into a 
whole; an assemblage of facts or of principles and conclusions, scien¬ 
tifically arranged or di.sposed according to certain mutual relations, so 
as to form a complete whole, os a system of philosophy, a system of 
government etc.” 

"Some times ‘system’ and ‘method’ are thought to be synonyms but this is not so. 
There is fine distinction in the use of the two words as is explained in the following 
passage from the above cited book; — 

‘system’ expresses more than ‘method’, which is but a part of system. Sys¬ 
tem IS an arrangement of many single or individual objects according 
to some given rule, so as to make them coalesce. ‘Method’ is the 
manner of this arrangement or the principle upon which this arrange¬ 
ment takes place. All sciences must be reduced to ‘system’; and 
without system there is no science; all business requires method; and 
without method little cun be done to any good purpose. 

The above distinclion needs proper appreciation because it will help in under¬ 
standing the word ‘systematic’ which occurs in the relevant clause of section 124 
of the Act. Word ‘systematic’ is explained thus in the Shorter Oxford English Dic¬ 
tionary, 1933 Edition: — 

‘Systematic’ means arranged or conducted according to system, plan, or or¬ 
ganised method; involving or observing a system (of a person) act¬ 
ing according to system, regular, methodical. 

Further on the passage runs and it is important; — 

‘Qualifying nouns of unfavourable meaning. Regularly organised (for an 
evil purpose), or carried on as a regular (and reprehensible) prac¬ 
tice.’ 

The object of the above discussion at .some length is to show that word ‘method’ 
docs not, m meaning, fully cover the word ‘system’, ‘System’ means ‘organised 
method’. In the relevant provision word ‘systematic’ qualifies ‘appeal’ which 
word, when considered with reference to context, connotes unfavourable meaning. 
Therefore, according to the passage cited above, ‘systematic appeal’ means ‘regu¬ 
larly organised appeal’. The word ‘.systematic’ or the phrase 'regularly organised 
method’ does not, as will appear froni the meanings given above, necessarily con¬ 
vey the idea of appeal to a large number of persons. Word ‘appeal’ means ‘to 
make earnest request to a person to do a thing’. This word, again, does not con¬ 
vey any idea about the number of persons appealed. Thus ‘systematic appeal’ 
means ‘the organised method to make earnest request to a person to do a thing’ or 

‘systematic appeal to vote or refrain voting on ground of castes etc.’ 

means 

‘The making of earnest request to a person in an organised way to vote or 
refrain from voting on the ground of caste eteg 

It, therefore, follows that the corrupt practice of ‘systematic appeal’ must be 
held to have been committed even if only one person is earnestly requested in an 
organised v^ay to vote or refrain from voting on the ground of caste etc. It Is 



[Paht II 


620 THE GAZETTE OF INDIA EXTRAORDINARY 


necessary for the completion of this offence that a lar^e number of persons 
should be so requested. 1 should not be understood to mean that only if one 
requested, the result given in sub-clause (a) of clause (2) of section 
100 of the Act would follow. That result can follow on completion of certain 
other ingredients as well. However, I have no doubt in mind that the corrupt 
practice of ‘systematic appeal’ as such will be complete even if only one person 
is requested to vote in the way indicated above. 

Before I discuss the evidence on this point I may notice as to what is meant 
by the word community’ which occurs in the relevant clause. Words ‘caste*, 
‘race’ and ‘religion’ require no elucidation. 

Word ‘community’ is explained in Webster’s Dictionary (1926 Edition) as 

‘a body of people having common organisation or interest, or living in the 
same place under the same laws and regulations; as a community of 
monks . 

In Aiyar’s Law Lexicon (1940 Edition) ‘community’ is explained in the name 
way as above as will appear from the following citation from that book: — 

‘Community; A Society or body of people living in the same place under 
the same laws and regulations and who nave common rights and 
privileges.’ 

It is,^ therefore, clear that ‘community’ is not synqnimous either with ‘caste’, 
‘race’, or with ‘religion’. Members of one community need not necessarily be of 
one religion or of one caste or of one race. Sometimes we talk of the Bengali 
community, the Punjabi community or the Gujrati community. In some of the 
foreign countries ‘the Indi^ community’ Is used to indicate the group of Indians- 
residing there. In these illustrations word ‘community’ is used, it is important 
to note, without any consideration of the statu.s and position in society of the in¬ 
dividual formmg the ‘community’. I shall again revert to this point while dealing; 
with the pamphlet Ext P2. 

To proceed with the evidence on the point under consideration, two pamph¬ 
lets Ext PI and P2 are to be considered and there is also oral evidence about the 
obnoxious slogan cited above which I am going to take up seriatim. 

Pamphlet Ext PI, 

This pamphlet has been referred to in lists I, VI and VII which accompany 
the petition. In list VI even name of the Press at which it was printed has oeeh; 
mentioned. The Respondent, in his written statement, merely denied contents- 
of the relevant paragraphs of the petition and the lists and raised the plea that 
the allegations were vague and indefinite. It may bo noted—and it is very im¬ 
portant to note—that the written statement is totally silent in respect of the 
subsequently invented story that the said pamphlet was got printed by one Udai 
Bhan Singh Pal subsequent to the polling in the constituency in question. So 
the written statement of the Re.spondent does not say a word about the coming, 
into existence of the pamphlet Ext PI. One of the objections of the Respondent 
against this pamphlet was that it was not filed along with the petition. But 
hollowness 01 this objection is clear from the fact that all the necessary details 
of the pamphlet and even the name of the Press at which it was printed have 
been given in the lists and because of all those details there could not remain 
any doubt in the mind of any one much less in the mind of the Respondent 
about the identity of the pamphlet. It is again important to note that not a 
word about the .subsequently developed defence case was put to the witnesses of 
the Petitioners’ side. Such important witnesses as Jai Deo Singh (P.W.2) and 
Muclgdl (P.W.fi) who were contesting candidates at the election, Rlsal Singh 
fP.W. 8) and Gulab Singh Arya (P.W. 36) who are two of the Petitioners and 
last though most important of all Sia Rama Chaturvedi (P.W. 22) who is said to 
be the person who was responsible for the filing of this petition were not at all 
cross-examined in respect of the Respondents’ subsequently developed case. The 
result of this entry by the back door was that the Petitioners had no opportunity 
to meet this part of the case. However, the cat was out of the bag when evidence 
of Respondent’s side wa.s started. By agreement of the parties Sri Badshah 
Gupta M. P. was examined on behalf of the Petitioners after some of the wit¬ 
nesses of the Respondent’s side had been examined and the subsequently deve¬ 
loped case of the Respondents had been for the first time revealed. Sri Badshah 
Gupta (P.W. 62) stated on oath that he was shown the pamphlet Ext PI during- 
the election propaganda of the Respondent, He further stated that in order to 
counteract the communal propaganda carried on by the Respondent he got 
pamphlet Ext P15 issued. 
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The fact that the subsequently developed case of the Respondent was not 
mentioned in his written statement and the further fact that this ca.se was not 
put to the Petitioner's witnesses were sufficient for dls-allowing the Respondent's 
evidence that has been produced on this point. That evidence, however, went 
on record. But, inspite of the recording of that evidence, the factum of non- 
di.selosure of the case at the proper time is sufficient for discarding all the evi¬ 
dence that has been produced on this point by the Respondent. Even if that 
evidence is taken into consideration this part of the case of the Respondent does 
not improve at all. The case of the Respondent revealed at an inordinately late 
stage was that the pamphlet Ext PI was got printed by Udai Bhan Singh Pal 
(Riw. 11) at Brahm Press, Etawah, that he placed order on January 3, 1962 and 
that he got delivery of the printed matter from the Pre.ss on January 25, 1952. 
Election in the constituency in question had taken place much earlier. The 
Respondent’s object in attempting to prove this fact was to show that the dis¬ 
tribution of the pamphlet Ext PI was not possible during the election in ques¬ 
tion, The Respondent ha.s not placed before us any definite case in the written 
statement. Therefore, it is not possible to examine the details of that case in the 
light of the evidence that has been produce’ before us, However, it is clear from 
the evidence produced before us that we are left to assume that when the Peti¬ 
tioners decided to file the Petition they also decided to falsely fasten the Res¬ 
pondent with the publication and distribution of the pamphlet Ext PI which, In 
fact, according to the Respondent, was got printed by Udai Bhan Singh Pal who 
was a candidate from another constituency. Before dealing with the matter in 
any detail, I may point out certain glaring circumstances which speak for them¬ 
selves, The Respondent is a resident of Etawah District. Ho had been teacher 
in some school there for considerably long time. He admittedly got pamphlet 
Ext P2 printed at the Brahm Press Etawah. Udai Bhan Singh Pal is resident of 
some village in Mainpuri District. He was a total stranger in Etawah when, 
according to him, he had gone there. He got some election literature printed at 
a Press in Mainpuri. It is much more probable that the Respondent got the 
pamphlet Ext PI printed at the Brahm Press than Udai Bhan Singh Pal who. it 
is very improbable, in the thick of his election campaign would have left out 
several Presses of Mainpuri and would have undertaken a journey to Etawah 
where without special reason and without any previous plan he would have, by 
chance, reached the Brahm Press and would have placed an order for printing 
the leaflet Ext PI, In this connection a perusal of the statement of Udai Bhan 
Singh Pal would furnish interesting reading. He stumbled at several places 
during cross-examination and ultimately fell flat when he was confronted with 
his own return of election expenses. In that return he did not show the cost of 
the printing of the leaflet Ext PI nor did he show therein the costs of his journey 
to Etawah. These facts speak for themselves and are more than enough, in my 
opinion, for throwing out the Respondent’s .subsequently invented story. If the 
evidence is probed into further in the light of circumstances, the hollowness of 
the Respondent’s story will become manifest. According to the Respondent, the 
pamphlet Ext PI was got printed by Udai Bhan Singh Pal; the Petitioners 
planned to fasten the said pamphlet falsely to the Respondent with that object in 
view the Petitioners would have at first approached the Proprietor of the Brahm 
Press who would have consented to forge trie documents of his Press in order to 
prove the case of the Petitioners: the said proprietor named Mohanji or Mohan 
Mi.sra was in the hands of the Petitioners till the date on which he came to 
Lucknow to give evidence. Had this not been so Mohanji would not have been 
summoned. If the Respondent’s story is to be believed events should have taken 
place hi the way indicated above. If this wa.s so what happened that the duty or 
speaking the truth dawned upon Mohanji and he took an unexpected somersault 
by siding with the Respondent. Looking at the evidence in the light of glaring 
circumstances I am definite that the Respondent's story is totally false. It was 
not pleaded in the written statement. It was not put to the Petitioners’ witness¬ 
es. It was wholly improbable that Udai Bhan Singh Pal would have gone to 
Etawah in preference to Mainpuri to get the pamphlet printed. It was more 
probable that tho Respondent got the pamphlet printed at Press where his other 
pamphlet was got printed. Udai Bhan Singh’s return of election expenses wholly 
falsifies his story. When the necessary links in the Respondent's story arc criti¬ 
cally considered it becomes unexplainable why Mohanji took the somersault and. 
why ho did not plainly state that he was approached by tho Petitioners and that 
ho had given them the assurance of forging his books in order to suit the Peti¬ 
tioners’ case. 

However, rejection of the Respondent’s story does not end matters. It is to 
he considered how far the Petitioners have been successful in proving their case 
which was to the effect that the Respondent got the pamphlet Ext PI printed at 
the Brahm Press Etawah and got the same distributed in the constituency during 
the election days. If the pam:^let was printed at the instance of the Respondent 
but was not distributed as alleged, he would not come within the clutches of tha 
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allefied corrupt practice. Therefore, it Is, first, to be considered if the Petitioners 
have been successful in proving the story of distribution. 

Twenty witnesses of the Petitioners side have stated about the distribution of 
this pamphlet in the constituency during the election days: 

P.TY. 1 —Ram Sanehi —of Pairar Shahpur—a Dubay Brahman—formeidy 
was Congressman—now of no party—attended two meetings 

addressed by the Respondent who also distributed leaflet Ext Pi 
there. 

P.W, 2 —Jai Deo Singh —an Ahir by caste—contested the election as in¬ 
dependent candidate but was defeated—is Respondent 4 in the case 
—attended meeting at Barnahal where the Respondent spoke and 
distributed pamphlet Ext PI. 

P.W. 3 —Sipahi Ram —a Panday Brahman—Chairman Town Area Com¬ 
mittee of Karhal—-was not a voter but acted as Polling Agent of Sia 
Ram—attended meeting in which the Respondent spoke and distri¬ 
buted leaflet Ext PI. 

P.W. 4— Rameshwar Dayal —a Vaish by caste—Chairman Town Area Com¬ 
mittee of Sirsaganj—is a Congressman—pays Rs. 10,000 as income- 
tax—heard the Re.spondent speaking at a meeting held in Mandl 
Rikasganj in which the Respondent spoke and distributed leaflet 
Ext PI. ' 

P.W. 0 —Sita Ram of Sirsaganj—is Mathur Vaish by caste—pays Rs. 8,000 
as income-tax of joint family—hoard the Respondent speaking at 
2 or 3 meetinra held in Sirsaganj in which the leaflet Ext PI was 
also distributed. 

P.W. 6— Madho Narain Mndgah—a. practising lawyer of long standing—was 
President of the Distt. Board for sometime—belonged to the Con- 
m-ess-nominated for candidature by the Distt, Congress Committee— 
the Provincial Parliamentary Board selected Sia Ram in preference 
to Mudgal—latter appealed to Central Parliamentary Board but with¬ 
out success—revolted from Congres.s—stood as Independent candi¬ 
date—was defeated—subsequently applied for re-admission in Con- 
gres.s fold—heard the Respondent speaking at two meetings at Bar¬ 
nahal and Sirsaganj where .leaflet Ext PI was distributed. 

P.W, 8— Parshotam Das of Dhaurara—Brahmin—Congressman—used to 
pay Rs. 800 as land revenue—was polling agent of Sia Rama— 
heard the Respondent speaking where the leaflet Ext PI was dis¬ 
tributed. 

P.W, 14—Om Prakash —of Barnahal—Vaish by ca.ste—old ConCTOssman— 
was polling agent of Sia Ram—attended meetings in which the Res¬ 
pondent spoke and distributed leaflet Ext Pi, 

P.W. 20 —Rama Dat of Rahematullahpur—no-party man—attended meet¬ 
ings addressed by the Respondent where he distributed leaflets In¬ 
cluding the leaflet Ext PI. 

P.W. 22 —Sia Rama Chaturvedi —defeated candidate—was set up by Con¬ 
gress—helped the Petitioners in the filing of the Petition—a practis¬ 
ing lawyer of long standing—is an old Congressman. He described 
in detail what sort of propaganda was carried on by the Respondent 
.—was subjected to the test of long and searching cro.ss-cxammation. 
In my opinion he stood the test well. Though he is deeply interest¬ 
ed in the success of the Petition, this circumstance does not belittle 
the evidentiary value of his tostiraoney. On the whole that he stated 
appears to have been said with frankness and there is very little In 
his statement which may lead to the conclusion that he tried to 
suppress the truth. He could have stated without fear of contradic¬ 
tion that he saw the Respondent distributing the leaflet Ext PI but 
he stated that he got the leaflet during election days from others. 
Similarly had he been disposed to mix lies, ho could have safely 
asserted or would have suppressed certain facts. He, however, did 
not do so. This is true that, as he is deeply interested in the success 
of the Petition, his statement should bo accepted after scrutiny. 
After seeing him in the witness box, after hearing and perusing his 
statement and after its scrutiny, my conclusion is that thore_ is suffi¬ 
cient material in his statement which, there would be no justifica¬ 
tion to discard. 
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P.W, 27— Ttrlok Singh —Dhakray Thakur by caste—Pradhan of Gram 

Sabha Galpiira—-described meetings addressed by the Respondent— 
leaflet Ext IT was distributed—the witness read out the leaflet to 
others. 

P W. 32— Kanhai Singh of Chiruali—Dhakray Thakur by caste—is teacher 
in DisLt. Board school—heard the respondent and his men speaking. 
Leaflet Ext PI was distributed which was brought to Ihe witness by 
his pupils. He read the same. 

P W. 33—Pate/i Singh of Nagla Garhi—Jadaon Thakur by caste—runs 
Kirana shop at Sirsaganj—is Adalti Panch of Paigu—was Polling Agent 
of Molaim Singh a defeated candidate—attended several meetings— 
heard and saw the propaganda of the Respondent—he saw the leaflet 
Ext PI being distributed. 

P.W. 35 Rustam Singh of Sirsaganj—Jadaon Thakur by caste—Vice-Chair¬ 
man Town Area Committee of Sirsaganj—attended meetings held by 
the Respondent where leaflet Ext PI was distributed. 

P.W. 36 Gulab Singh Arya of Sothra—Pradhan of Arya Samaj of Sothra— 
no-party man^—attended good many meetings addressed by the Res¬ 
pondent where communal propaganda was carried on and leaflet Ext. 
PI was distributed—is one of the Petitioners. 

P.W. 46 Ajodhya Prasad of Keshopur—President of Gram Sabha—no-party 
man—stated about meetings held by the Respondent where the latter 
spoke on communal lines and distributed leaflet Ext PI. 

P.W, 50 Bharat Singh of Ukhraind—No-party man but worked for Congress 
on the election day—heard the Respondent speaking at meetings on 
communal lines and saw the leaflet Ext PI being distributed. 

P.W. 52—Badshah Gupta—He is an M.P.—During the election days he heard 
of the communal propaganda carried on by the Respondent—leaflet 
Ext Pl was also shown to him—he thought it necessary to counter¬ 
act this propaganda—he got the leaflet Ext P16 issued by the Congress 
for that purpose—important witness. 

These twenty witnesses form one group. They stated about the communal 
propaganda carried on by the Respondent. Tliese witnesses belong to different 
icastes come from dillerent villages and some of them are men of status in society. 
All were subjected to soarching cross-examination and they stood the test well. 
It is not possible to di.scard their testimony on flimsy grounds. Some of these 
witnesses are very old Congressmen. The Respondent wants us to discard all that 
-evidence on the only ground that Sla Ram Chaturvedi the defeated candidate who 
was set up by the Congress to contest the election was deeply Interested in the 
success of the petition, that, as Sia Rum being a Congressman was interested In 
the success of the Petition. All the lAjjtnesses who are Congressmen should be 
treated as Interested witnesses and should be disbelieved. So far as 1 am con¬ 
cerned I am not prepared to accept this line of approach. Sia Ram Is, no doubt, 
interested in the success of the petition. There may be two reasons for Interest, 
Either he believes the allegations of the petitioners to be true and therefore he 
i.s interested in the success of the petition or he Is so Interested because he was 
defeated by the Respondent. In the first alternative nothing can be said if he 
takes Interest while in the second alternative his testimony should be accepted 
after careful scrutiny. It may, however, be noted that Sia Ram Is not one of the 
Petitioners though some of his relations are. In any case interest of Sia Ram 
cannot be fastened to the Congress and other Congressmen, who came in the 
witness box, should not be disbelieved merely on the ground that Sia Ram a 
Congressman was interested in the success of the Petition. It may be noted that 
there is no evidence on the record to show that the Petition was sponsored by 
iu party. The proved facts also bring me to the same conclusion If 

the Congress as a party had been interested in the Petition the same would have 
been liled by Sia Ram himself and not by seven persons who were registered as 
■electors in the constituency in question. This being $o I am not at all prepared 
to give a short shrift to those witnesses of the Petitioners who were Congressmen 
merely on that ground. 


evidence of the relevant witnesses given above show that 
impossible to discard. Mudgal, Badshah 
Gupta, office bearers of the Town Area Committees. Pradhans of Gaon Sabhas 
those who were big zammdars and those who pay large sums of land revenue 

bflt S'® Witness box I am 

fully convinced from the evidence of these witnesses that the leaflet Ext. PI was 
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in existence and was extensively distributed by the Respondent and his men- 
among the Gadanas ot the Constituency during the days ot election campaign. 

When it I 3 proved beyond any shadow of doubt that the pamphlet Ext. Pi 
was extensively distributed among the Gadarias of the Constituency during eleo 
tion days and that the Respondent himself on good many occasions distributed 
that leudet and his worker.s and agents on other occasions distributed the same 
in the knowledge of the Respondent, it becomes unnecessary to see whether the 
Respondent got the leaflet printed. But, as evidence has been led on this point 
as well, I proceed to deal with it briefly. 1 believe the evidence of the Petitioners’ 
Bide produced on this point riot only because 01 the satisfactory nature of the 
evidence but also because the glaring circumstances of the case noticed above 
clearly speak of the truth of the PetitionerB’ version. 

The witnesses of the Petitioners’ side about the printing of the leaflet Ext. PI 
arc Pandit Sia Ram (P.W. 22), Dularay Lai Panday (P.W. 40), Ajodhya Prasad 
(P. W. 44) and Surendra Singh (P.W. 47). From the side of the Respondent, 
Mohanji or Mohan Misra (R.W. 1). Udai Bhan Pal (R.W. 11) and the Respondent 
himseli (R.W, 42) were examined as witnesses on this point. I have already 
duscussed the Respondent’s evidence on this point. I have found that that version- 
is a belated and unsuccessful attempt at side-tracking the issue. The said version 
is a delayed invention and is totally false on the face of R. 


Primary evidence oC the printing of the leaflet Ext. Pi at the instance of the 
Respondent was the Press records and the evidence of the proprietor but the 
latter was won over and the former were suppressed, altered and forged hence 
secondary evidence was given. While dealing with this point the evidence shall 
be considered in two aspect.s^—first, whether it was no I possible under the circum¬ 
stances of the case, for the Petitioners to produce primary evidence and If It was 
beyond their control to produce primary evidence whether the secondary evidence 
produced was upto the mark and whether it proves the printing of the leaflet 
at the Instance of the Respondent, For consideration of these points following: 
facts are to be kept in view because from these proved facts it wiU be possible, 
without any exercise of imagination, speculation or surmise, to infer thal the 
version of the Petitioners was true. 


As shown above the pamphlet Ext. PI was extensively distributed among the 
Gadarias in the constituency during the election days. Two kinds of these pam¬ 
phlets were distributed. In the beginmng of the election campaign the leaflet 
distributed had no press line. In December 1951 the same leaflet but with press 
line began to be distributed. This distribution lasted almost upto the election 
day, As a result of counting the Respondent was successful. Electors of the 
con.stituency were shocked to know of the result because of the intense communal 
propaganda which had brought about the result, Some of the Congressmen and 
some others of independent thinking decided to undo the wrong. They were, 
without doubt, helped in this matter by Sia Ram Chaturvedi the defeated candidate 
who had been set up by the Congress party. The tiling of an election petition 
was decided upon. An experienced legal practitioner as he was Sia Ram advised 
that necessary material should be collected before filing the petition. The com¬ 
mission of the corrupt practice of systematic appeal was one of the grounds which 
was to bo taken In the petition. It is clear from the pamphlet Ext, PI that the 
same was printed at the Brahm Press Etawah, To know the facts and to collect 
material Sia Ram and others went to the said press and met the proprietor 
Mohan Misra. The latter told Sia Ram and others that the said pamphlet was 
printed in his press at the instance of the Respondent, He also showed them, on 
request, the day book which is locally known as Satti Bahi in which entry dated 
December 5, 1951 was that the Respondent paid Rs. 10 and odd on that day as 
charges for the printing of the leaflet Ext. Pi. After collecting neces.sary material 
and after ascertaining the aforesaid facts the petition was tiled on May 17, 1952 
After passing through preliminary stages the Petition ultimately came up for 
hearing. Prior to the date of hearing Shco Dat one of the Petitioners took dasti 
summons for Mohan Misra the proprietor of the press. He reached Etawah on 
Augu.st Ifi, 1953 but could not meet M^ohan Ddisra. He however, left mc.ssaga 
that he and others would be passing Etawah by the night train, On return to 
his house Mohan Misra was informed of the message, He went to the rauwny 
station and met Sia Ram and Sheo Dat who were going to Lucknow. He promised 
to meet them at Lucknow on August 18, 1963. Before proceeding further with 
the course of events, I may pause hero for a moment. 

If the Respondent’s story is true, Mohan Misra would have assured Sia Ram 
that, Inspite of the truth being otherwise, he would depose for the 
Petitioners and that in support of his statement he would produce forged books 
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of the press. Had this assurance not been there the Petitioners v-'ould not have, 
under any circumstances, summoned Mohan Misra and also his account book of 
the press. This is a necessary inference If the Respondent s version is to be 
accepted. But neither Mohan Misra nor the Respondent say so In their evidence. 
They made no attempt to supply this link of story. They had lo be silent 0.1 
this point because they feared that this link if supplied would reflect adversmy 
on the veracity of Mohan Misra. At the time of argument it was said from the 
sld'* of the Respondent that, though the Petitioners had conspired to fasten the 
Respondent with the responsibility of getting the pamphlet Ext, PI printed which 
was m fact printed at the instance of Udai Bhan Smgh Pal, they mane no a tenuu 
to sec the records of the Press and they took it ior granted that Mohan Misia 
would depose for them. Hollowness of this line of argument Is apparent on ihe 
face of it. Therefore, it is clear from the facts given above that the evidence of 
the Petitioners’ side must be believed. It is consultant, probable and explains 
every link of the story. 


To proceed further with the course of events, on August 17, 1953 some of the 
Petitioners evidence was recorded before us. On August 18, 1953 Mohan Misra 
came to Lucknow but without the Satti Bahi, which, he informed Sia Ram was 
at Etawah. He promised to bring that book and other papers on another date. 
This attitude of Mohan Misra put the Petitioners on guard. Sia Ram and Sheo 
Dutt went to Etawah on August 21, 1963 and met Mohan Misra who showed them 
the Satti Bahi from which the relevant leaf was found torn away and the printed 
leallet w-ithout the press name which was shown to them to previous occasion 
was said to be missing. It is not known when the Respondent hud contacted 
Mohan Misra and won him over. Ix is po.sslble as was hinted at one stage that 
the Respondent successfully contacted one of the servants of the press and got the 
relevant leaf of the account book of tbe press torn away and also got the copy 
of the leaflet Ext. PI without press name destroyed through the same agency. 
Mohan Misra was perhaps not In the know of this. He came to know of it for 
the first time when he prepared himself for going to Lucknow for giving evidence. 
Admittedly the Respondent met Mohan Misra on August 23, 1953 at his house. 
The Respondent’s version that on that occasion Mohan Misra refused to give him 
any information cannot be believed. Fact of the matter seems to be that the 
Respondent tried successfully to win over Mohan Misra who, finding that a servant 
of his press would be taken to task and, may be, for some other reason as well, 
succumbed to the persuation of the Respondent and agreed to take the somer¬ 
sault. It was then, after meeting the Re.spondent, that Mohan Misra wrote the 

g ost card which was shown to Mohan Misra during hla cross-examination to 
lularay Lai Panday (P.W, 40). The facts given above are proved from the state¬ 
ments of Sia Ram (P.W. 22) and Dularay Lai Panday (P,W, 40). The latter 
witnc.ss IS closely related to Mohan Misra and his statement cannot be brushed 
aside merely by saying that formerly he was a Reader in collectorate and would 
have been on friendly terms with Sia Ram who was a practising lawyer. Mohan 
Misra when in the witness box produced several books of his press. Those books 
are of doubtful authenticity as will appear from the perusal of those books and 
from the cross-examination of Mohan Misra himself. I gave my most anxious 
consideration to the whole matter and I am fully convinced that the Satti Bahi 
containing the relevant entry has been withheld by Mohan Misra, and that he 
gave a totally false statement when he stated that he did not print the leaflet 
Ext. PI at the instance of the Respondent and therefore the petitioners were 
perfectly justified in producing secondary evidence about the printing of the leaflet 
Ext. PI at Brahm Press at the instance of the Re.spondent. 


Besides the evidence already noticed two witnesses were produced from the 
side of the Petitioners to prove their allegation. They are AJodhya Pra.sad (P.W. 
44) and Surendra Singh (P W. 47). Both of them are from Etawah. The former 
of the latter The latter Is a graduate and is a well-to-do person 
Before the Zamindarl Abolition he used lo nay Rs, 10 000 as land revenue He 
stood for the Legislative Assembly from Etawah. At first he stood as Independent 
candidate but later on joined the .Ian Sangh Party. Mohan Misra was his 
supporter and worker. He i.s a man of status and lives not far from the Brahm 
Pre.ss In connexion with the printing of his own election literature he had to 
visit the Brahm Press On two of such visits the Respondent was also there and 
he placed order for the printing of the pamphlet Ext. PI. Ajodhya Prasad was 
also with him on those occasions. Both these witnesses were subieetpd to search- 

I entertain no doubt about the 
oersanf whom are disinterested and indenendent 

Respondent could not even attribute any ulterior motive to these 
Witnesses for their coiniiig^ in the witness box. 
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Thus it is proved that the Respondent got the leaflet Ext. PI printed at Brahrn 
Press and that he got the same distributed extensively among the Gad arias ol 
his constituency during election days. 

It remains to be tound whether the distribution ol the leaflet Ext PI in the 
manner indicated above amounted to a 'systematic appeal’ within the meaning 
of sub-clause (6) of section 124 of the Act. Words ‘systematic, appeal and 
‘community’ have been explained and interpreted above. During the course of 
arguments the leaflet Ext. PI was read over to us. It contains an appeal to the 
Gadarias to help the Gadaria, candidates including the respondent with money 
by doing convassing work on behalf of the candidates, by supplying them with 
vehicles and by helping them in every other day. The actual relevant passage is 
as follows:— 

“To ham biradri kay bhaiyon ka bhi mahan kartavya ho jata ha ki aabhi 
sambhav sadhan julakar in ranchhetra men utray hue vecron ki 
tan, man, dhan sahhi prakar se sahayata karne men koi bat utha na 
rakkhen kyonkl “phir pachhitae hot ka, jab chiriya chug gai khet", 
yeh sunahra maoka ham logon ki ajmayash ka bahut dinu bad aya ha. 

The passage contains a very earnest though strongly and persuasingly worded 
request made to the members of the Gadaria community to help the Gadaria 
candidates including the Respondent in every possible way. Thi.s is true that 
appeal to the Gadarias to vote for the Respondent on the ground of being Gadaria 
13 not given in clear terms. But wo are to look to the substance rather than to 

the form. In my judgment there cannot be two opinions about the fact that the 

appeal is addressed to the Gadaria voters as much to voter for the Gadaria candi¬ 
dates including the Respondent as to ask them for help of every kind. It was 
with this object that the leaflet Ext, PI was extensively distributed among the 
Gadarias in different villages and market places and also repeatedly during the 
election days. If it is insisted that appeal to vote should be direct and in clear 
and unequivocal terms and that inferential evidence should not be taken into 

jonsideration, clever persons will always be successful in circumventing the pro¬ 

visions of law. They would make systematic appeal alfectively and with full 
force but would be safe from the clutches of law because the appeal would not 
ibe in clear terms. Law courts always, under such circumstances as In this case, 
look to the subsequence. If a perusal of the whole document brings the same 
within the clutches of clause (5) of section 124, it is Immaterial whether appeal 
to vote is made In clear terms or by implication. Effect of the distribution of the 
"leaflet Ext. PI on the mind of the Gadaria voters would have been the .same as 
Indicated above. They would, after reading the document, have concluded that 
they were earnestly requested to help in every possible way including the casting 
.of votes. 

The view that I have taken about the interpretation of clause (5) of Section 124 
■ of the Act and also about Inference to be drawn from the document Ext. PI finds 
support from the decision of other Tribunals. As pointed out above, the 
‘systematic appeal’ has been made a corrupt practice only in the Act. Hence 
case law is scanty. I, however, came across some cases. One of such cases which. 
In substance. Is on all fours with the present case is, Sardar Sardul Singh 
Caveeshar vs. Sardar Hukam Singh and others—Election Petition No. 268 of 1952— 
published In the Gazette o/ India Extraordinary, dated May 28, 1953, Part II 
Section 3 page 1743 decided unanimously by the Patiala Tribunal of which our 
learned Chairman Sri Raghunandan Saran was one of the Members. In that 
case articles and news items were published on different date.s in certain news¬ 
papers. The relevant passages are given in paragraphs 24 and 25 of the judgment 
and in paragraph 28 objectionable passages are given as (vi) and (vii) of para. 24 

and (a) to (f) of para. 25. The different passages were not In the same words 

and in some appeal to vote was read into the passages by implication. On this 
point the Tribunal made the following observations;— 

‘The repetition in effect if not In the same words of the offending state¬ 
ment over and over again (as is evident from the different issue.s of 
the papers In which they appear) amounts in our view to a syste¬ 
matic appeal. Though the appeal to vote or refrain from voting may 

have to be read into the passages by implication where it is not 
expressly made, there may be no doubt about such request for vote 
being earnest In character which is an essential of appeal according 
to the dictionary meaning of the word.’ 

It Is, therefore, clear that request to vote made indirectly or by Implication would 
not save the Respondent from the responsibility. 
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What remains now to be considered is whether the appeal was systematic. The 
last-mentioned word means ‘organised method’ or 'organised way’. As held in 
the aiore-cited case, li the appeal was repealed again and again it would be 
considered as made in an organised way. The leallet 111 iiuestion is copy 01 an 
appeal published m a monthly journal issued trom Kanpur purpose of which 
journal is the uplift and organisation of the Gadarias. That articlo was, at first, 
got printed in the shape of a separate Icailet. It was without the Press Line and 
was distributed among the Gadarias ol the constituency. In the beginning of 
December the same leallet was got printed with press line. It was printed at the 
Bralim Press. As shown above it was exten.sivcJy distributed among the Gadarias 
in dill'erent villages and market place.s. This circumstance is more than sulflcicnt 
for holding that the appeal (carnesr request) was made in an organised way i.e., 
the appeal was systematic. 

Therefore, in view of what is said above, my definite finding is that the 
Respondent got the leaflet Ext PI printed, that he distributed it extensively 
among the Gadarias of the constituency during the days of his election campaign, 
that 111 the said leaflet the Gadarias were appealed to help the Gadaria candidates 
including the Respondent in every possible way Including the casting of votes, 
and thai such distribution amounted to the commission of the corrupt practice 
as mentioned in clause (5) of section 124 of the Act. 

Leaflet Ext. P2. 

This leaflet was admittedly got printed and distributed by the Respondent. 
The only question to be considered is whether its distribution amounted to the 
corrupt practice mentioned above; or, to be more exact, whether the appeal was 
made ‘on the ground of ra.ste, lace, community or religion’. A perusal of the 
leaflet in question shows that this appeal was obviously not on the ground of 
caste, race and religion. Therefore it it is found that the appeal was made on 
the ground of ‘community’, it will amount to the corrupt pracxice of ‘sy,jtematic 
apeal', I have given abov'e the dictionary meaning of the word ‘community’. ‘A 
body of people having common interest’ is called community. So, if a body of 
people believe that they were exploited by another body of people and that they 
should free themselves from the imposed exploitation, they will be said to have 
common interest and therefore they would be said to form a community. 

The leaflet Ext. P2 purports to have been signed by good many persons, Some 
of the so-called signatories disowned their signatur_es and some appeared to have 
signed It without knowing the contents. I am, however, not concerned with that 
matter at present. Granting for the nwment that the so-called signatories actually 
signed the document, they consist of agriculturists, petty businessmen and low 
paid servants. They say that the big men and big zamindars were looting them 
and that they should combine themselves against them. This Is true that the 
freedom of speech and the freedom of expression of opinion Is guaranteed under 
the Constitution to every citizen but that guarantee also has its limitations. If, 
the electors are earnestly requested repeatedly and in an organised form to vote 
or to refrain from voting on the ground ol community by a candidate or his 
agents for the furtherance of the prospect of the Respondent’s election the latter 
would be said to have committed the corrupt practice of 'systematic appeal’ as 
defined in clause (5) of Section 124 of the Act. Addrcs.sing the persons mentioned 
above who are collectively termed in the leaflet as ‘Kameray Bhal’ (workers) it 
is said;— 


‘Play your game saving yourself from big men and big zamindars Do not 
under any case give them your valuable vote. They have been suck¬ 
ing your blood from hundreds of years. Their threats have enjoyed 
the ta.ste of your bones. Their laces are red with your blood. Their 
hands are coloured with your blood, Apparently they look dec^'nt 
and sweet-tongued but are for us black hearted. For us they work 
as poison in a golden jar. We, the poor, have tested them several 
times and each time we were deceived by them. Now, w'e have no 
hope from them.’ 

Further on the leaflet contaln.s an appeal to vote for the Respondent on the ground, 
inter alia, of his being of the same community as themselves. It is, therefore, 
manifest that the leaflet, besides being full of sweeping and Irresponsible generalisa¬ 
tions sure to create hatred among the member.s of a pariicular class against 
another class, is without doubt an earnest request made repeatedly and in an. 
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organised way to vote for the Respondent and to refrain from voting for the 
big men and big zamindars and this earnest request was made for the furtheran^ce 
of the prospects of the Respondent’s election. My conclusion, therefore is, ttort 
the Respondent was guilty of the corrupt practice of systematic appeal as denned 
in clause (5) of section 124 of the Act on this ground as weU. 


It was urged that the appeal contained in the leaflet Ext, P2 was an appeal 
to those who arc called ‘masses’ against those who may be termed as ‘classes or, 
in other words, it was an appeal by the ‘workers’ against the ‘capitalist’ or by 
the ‘exploited’ against the ‘exploiters’. This may be so, We are, however, not 
concerned with the aforesaid different terms which point to dlllerent political or 
economic ideologies. What we are concerned with is as to whether the distribu¬ 
tion of this leaflet amounted to a systematic appeal made on the ground of com¬ 
munity. I have shown above that those who are said to have issued this appeal 
as also the Respondent and good many electors formed a community because 
they were ‘a body of people having common interest' therefore, their systematic 
appeal must be construed to have been made on the ground of ‘community’. This 
being so, the distribution of this leaflet also brings the Respondent within the 
clutches of clause (5) of section 124 of the Act, 


Before I close I may refer to a decision of the Bombay Tribunal in the matter 
of Election Petition No, 76 of 1952-—^Momuddin Vs. Bhawani Shankar and others— 
published in the Gazette of India Extraordinary, dated January 27, 1953 Part II 
Section 3. In that case It was alleged by the petitioner that it was falsely 
broadcast by the respondent of that case that the petitioner and his party (Socialist) 
were opposed to Islam in as much as they opposed teaching of the Koran to the 
Muslims in the Municipal Schools. In this decision the law relating to the 
‘systematic appeal’ was discussed at length with reference to the dlllerent articles 
of the Constitution. Words 'on the grounds of religion’ as used in clause (5) of 
,Sectlon 124 of the Act were explained and the Tribunal came to the conclusion, 
that these words should be given restricted meaning. But in the Patiala case 
referred to above the same matter came up for consideration. In the latter case 
the tussle was between the Akali Party and the Congress Party. In that case 
also the question of the interpretation of the words 'on the ground of religion’ 
arose. The Tribunal made the following observations in para. 31 of the Judgment 
•about the Bombay decision referred to above:— 

‘We agree with the view of the Bombay Election Tribunal in Moinuddln 
Vs. Bhawani Shankar—that in determining the scope of Section 124(5) 
We should have regard to Articles 13, 10(l)(a), 25(1) and 29(1) of 
the Conslitulion, hut do not think that in consonance with those pro~ 
visions of the Constitution the scope of the Section is narrowed 
down to prohibition or attacks on a particular religion or on a candi¬ 
date only on the ground that he is a follower of a particular religion. 
The wider scope of the words In Section 124(5) which prohibits all 
kinds of appeals for vote in the name of religion, whether it is the 
religion of the electorate or of the candidate, would be quite in 
keeping with the power of the State to make law restricting of the 
freedom of speech and expression “in the intere.st of the security of 
the State, friendly relations with foreign States, public order, decency 
nr morality, or In relation to contempt of court, defamation or incite¬ 
ment to olfenre”, which is now conferred by the amended articles 19(2) 
of the Constitution.’ 


1 gave my careful and anxious consideration to the two decisions referred to above 
with reference to the relevant articles of the Constitution. My conclusion is that 
I respectfully dlller from the view taken in the Bombay case so far as it narrows 
down scope of clause (51 of Section 124 of the Act and agree with the view of 
the Patiala Tribunal which gives natural and plain meaning to the words in 
question, In my Judgment the different articles of the Constitution do not at 
-all narrow down or limit the scope of the provision In question. 


Slogans and Speeches 

The third item in list VII of the Petition I.s to the effect that communal propa¬ 
ganda V'as resorted to by the Respondent and his .supporters and the slogan: 

“Brahman, Thakiir, Lain, 
inka kur deo munh kala aur 
inka kar deo desh nikala." 
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(Blacken the faces of the Brahmins, the Thakurs and the Lalas and banish 
them from the country). 

Modus operundi of the Respondent was this. He used to visit villages and speciaUy 
the market places on the market days. He used to go On a motor truck wnich he 
-had purchased for the election purposes. The truck was fitted with loud speaker. 
On reaching the villages and market places he and his workers, at first, used to 
sing the above slogans. This used to attract people in large numbers because of 
the unusual visit of the motor vehicle in a village, because of the use of loud 
speaker and aLso because of the novel and hate-crcating slogan. This done, people 
assembled. They were addressed by the Respondent and his men on communal 
lines and the leaflets Ext. PI and P2 were distributed among those who wore 
likely to be influenced by the contents thereof. All the twenty witnesses named 
Above and some more have deposed about this way of propaganda carried on by 
the Respondent and his men. The question is whether the uttering of the above 
slogan constituted an appeal to vote on the ground of community. Tne Respon¬ 
dent tapped every ncfaiious source to gain his object of catching votes. He 

■appealed to the voters of his own caste to vote for him by issuing the leaflet 

Ext, PI, He appealed to the so-called low caste people to vote for the Respondent 
who belonged to one ol the so-called low castes and to refrain from voting for 
the Brahmins, Thakurs and Lala.s to which castes his opponents belonged, by 
uttering the afore-cited slogans. He appealed to the 'Kameray Bhais’ (workers) 
consisting of small agriculturists, petty businessmen and traders and low paid 
servants to vote for him on the ground that he was one of them. By this sort 
of extensive propaganda the Respondent tried to capture as many voters for 
him as were possible under the circumstances. My conclusion is that the uttering 
of the above slogans by the Respondent and his men was propaganda on com¬ 
munal lines and was carried on in the furtherance of the prospect of the Respon¬ 
dent's election and, therefore, on this ground as well the Respondent was guilty 

of the corrupt practice given in clause (5) of Section 124 of the Act. 

Thus all the three charges of the commission of the corrupt practice are proved 
against the Respondent. 

Next question that arises for consideration is whether the commission of the 
Aforesaid corrupt practice results m the avoidance of the election of the Respon¬ 
dent, This brings me to the provisions of Section 100(1) (a) of the Act which 
is as follows;— 

Tf the Tribunal is of opinion that the election of a returned candidate has 
been procured or induced, or the result of the election has been 
materially affected, by any corrupt or illegal practice, the Tribunal 
shall declare the election of the returned candidate to be void.’ 

This provision enumerates three grounds for avoidance of election which are 
AS follows:— 

(1) Procuring of election by a corrupt or illegal practice; or 

(2) Inducing of election by a corrupt or illegal practice; or 

(3) Affecting materially the result of the election by a corrupt or illegal 

practice. 

It is alleged in paragraph 13 of the Petition that 

‘your petitioners assert that the majority in favour of Respondent No 1 
has been procured by means of this corrupt practice (systemitic 
appeal) and the result has been materially ailected by this.' 


whether the Petitioners have been successful in proving 
that the succcs.s of the Respondent was procured by this corrupt practice and 
that. the result of the election was materially ailected thereby. 'Piociiring of 
election by corrupt practice’ and 'any corrupt practice materially affecting the 
result of the election almost overlap each other in meaning so far, at least, as tht 
facts of thlg case are concerned. The la.st-mentioncd phrase was subiect matter 
of interpretation in the past. The first question that arises in this connection is 

j cases it Is for the Petitioners to prove by 
positive evidence that the result of election was materially affected by the proved 
.corrupt practice. Words materially affected’ and ‘result of the dec lionwere 
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subject iRatter of interpretation in Ganesh Krishna Vs. Nandeva Rao (Ahmad- 
nagar District tl-H.R. 192H) reported in Jagat Narain Vol, lit, page 180 at 188 
and also in S' Abdul Razak Sahib Bahadur Vs. Hajl Mohd. Ismail Sahib Bahadur 
(Bellary Muhammadan Rural Constituency 1947) reported in Sen and Poddar 
page 135. ‘The result of the election’ means the name.s ot the candidalts in the 
order of the pod with the number of votes polled for each; and ‘materially 
affected’ means that the majority of the returned candidate would have been 
materially reduced. In the present case though It is posilively proved that com¬ 
munal propaganda was carried on at an extensive scale but there is no definite 
evidence about its effect, Everything has been left to mere surmise and speculation, 
The Respondent got 8,605 votes. It is not known and in fact it cannot be known as to- 
who voted for him. It is quite possible that t’nc majority of Lho Respondent’s 
votes might have been reduced if the atorede-senbed communal propoganda hai 
not prevailed extensively but this remains merely a possibility. Tins cannot be 
asserted, owing to lack of evidence, with definiteness and positively. In ihis view 
of the matter I find that the Petitioners failed to prove by posldve evidence that 
the succcs.g wrs procured owing to the corrupt practice of ‘s.vstomatjc appeal' 
having been practised by the Respondent and they also failed to prove that the 
result ot the election was materially alfected by ihe commission oi this corrupt 
practice. 

Therefore issue G(b) is decided in the negative. 

Issue No, 1 .-—This issue relates to personation which is a major corrupt practice- 
under clause (3) of Section 133 of the Act. It is based on paragraph 7(11) of 
the Petition which is accompanied by list II. That list consists of eleven cases 
of personation. Two of such cases were deleted under nrdets of the Tribunal 
at a previous stage of the procceding.s. Out of the remaining nine instances argu¬ 
ments we’-e confined only to three the rest having been abandoned. The Instances 
that finally remained were of the personation of Rustam given at Ncf. .5, ot Jhalwa 
given at No, 9, and of Birbal given at No. 10 of the list, I proceed to deal with 
each of the three instances. 

Rurlajii.—The Petitioners’ allegation was that Rustam son of Sukh Lai Gadaria 
of Shakhupur had been dead. Gopal his brother personated him and cast vote at 
the instance of Brahmjit who was worker and agent of tho Respondent. 

The Respondent admits that Rustam had been dead at the time of election 
and .somebody cast vote for him. Rest is not admitted. Therefore the questions, 
that remain for decision are 

(I) if Gopal voted for Rustam; 

(II) if he voted at the in.stance of Brahmajit; and 

(ill) if Brahmajit was worker and agent of the Respondent, 

To prove their allegation.s the PetitiotKr.s produced three witnesses, namely, Sonay 
Lai son of Moolay, Teli of village Ghurai Tikar (P.W. 49), Bharat Singh Thakur 
of Ukhrain (P.W. .50) and Sonay Lai Brahman of Ukhrain (P.W. 51). Sonay 
Lai Tell (P.W. 49) slated that he saw Gopal or Rama Gopal obtaining ballot 
paper of and voting for Rustam. He is the only eyci-witness of the alleged 
occurrence. The second Sonay Lai (P.W. 61) stated that Rama Gopal hlmaelt 
told him of personation and Bharat Singh stated that Sonay Lai (P.W, 51) had 
inforroed him about this occurrence. Thu.s there remains only the version of 
the first Sonay I.al (P.W. 49) which can be said to be primary evidence of the 
occurrence. 

From the .side of the Respondent Rama Gopal (R.W. 16) and Brahmajit 
(R.W. 22) were produced. The latter denied having played the part that was 
attributed to him whereas Rama Gopal flatly denied having personated his brother 
Rustam, 

Sonay Lai (P.W. 49) the eye-witness is an ordinary illiterate village witness.. 
Moreover he was summoned at a late stage of the proceedings. Therefore it 
cannot be said with deflnitene.ss that the events took place in the way alleged 
from the .side of the Petitioners. The matter is doubtful and benefit of doubt 
must go to the Respondent. Rama Gopal’s personation of Rustam has not been 
proved satisfactorily. This plea of personation stands rejected. 

Jhalum .—The Petitioner’s allegation was that Jhalwa Kumhar of Keshopur 
was a voter but he did not vote. In his place his son Sarman cast vote at the 
Instance of Sri Rama who was worker of the Respondent. Case of the Respon¬ 
dent was that Jhalwa himself cast his vote. 
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It appears from the election records that the voting had taken place In the 
following order:— 


Name of voter 

1 

Serial number in the 
Electoral Roll. 

Serial number of ballot 
paper 

Whether produced as 
witness* 

S.it R=m.i 

879 

4586 

P. W. 46 

Sukh Deo 

878 

4587 

P. W. 43 

Jh.Jw.'i 

477 

4588 

R. W. 26 

Bhajnoo 

607 

4589 

Not produced. 


The above table shows that Sat Hama was the first to vote. Ho was foUowed 
by Sukh Deo who was followed by the person who voted for Jhalwa. One Is 
led to think that the evidence of these witnesses should carry weight but this 
is not so. Inspection of the election records in this office was made from the 
side of the Petitioners on April 20 and 24, 1053 whereas names of these witnesses 
were given for the first time in the list of witnesses dated September 16, 1953. 
Thus the inference drawn from the serial number of the ballot papers is u'lpl- 
mised or negatived by tho possible inference that can be drawn from the dates 
of inspection of the record and of the disclosure of the names of the witnesses. 
It can be said that the witnesses were hunted out after inspection of the record. 
It the matter had been in the knovdodr-o of the Petitioners they would have 
disclosed the names in the first list of witnesses which was filed on April 25, 
1953, or in the following lists which 'were filed on August 12 and 22 and Sep¬ 
tember 1953 respectively. Simiharly Deputy Lai (P.W. Ill and Ajyodhya 
Prasad fP W. 451 who were also vn'tneaaes of this fact were named for the first 
time in the list filed on August 12, 1953. If names of these witnesses were known 
to tho Potitioner.s the same should have been disclosed in the first list of wit¬ 
nesses filed on April 25, 1953. Argument of the Petitioners’ side was two fold 
in this connection—first that the disclosure of name in the very beginning would 
have given the Respondent opportunity of winning over the witnesses as was 
done in the case of Mohan Misra and secondly that even jf it be granted that the 
Petitioners got the names only after inspection, it did not in any way necessarily 
lead to the conclusion that the evidence was manufactured, This is true so far 
as it goes. There is, however, one very strong circumstance which cannot be 
left out cf tonsideration. Jhalwa, when he came in the witness box from the 
side of the Respondent, no doubt, made a mess of the whole affair. His 
description of the manner In which he cast his vote is totally incorrect. If the 
statement of Jhalwa is read along with the statement of the Petitioners’ witnes¬ 
ses and if those statements are considered comparatively the Petitioners’ story 
appears more likely but the fact remains that Jhalwa is the main person con¬ 
cerned. He stated on oath that he nimself cast his vote.*’ No satisfactory reason 
is shown as to why Jhalwa decided to side with the Respondent and to make 
a false .statement. He is an old man and is almost blind. This may be the 
reason why he gave incorrect description of the manner of voting. My conclu¬ 
sion, therefore, is that Jhalwa’s false personation is not proved to the hilt. 

Birbal .—This point relale.s 1o item No, 10 of List II which is as follows: — 
‘Birbal son of Manohar resident of Nagla Dularai hamlet of Rahematullah- 
pur was not present on the day of polling. Somebody cast his vote 
for the Respondent No. 1.’ 

This allegation is wanting in two matters—first name of the person who 
personated has not been given and secondly it is not alleged that the Respondent 
or his agents had anything to do v/ith this affair. During the course of recording 
of evidence it was disclo.sed that another Birbal of Balpura voted for Birbal oi 
Nagla Dularai and that ho did so at the instance of Chedu Gadarla who was 
agent and worker of the Respondent. Tho Petitioners should not have been 
permitted to leofl evidence on points which vrere not disclosed in the Petition. 
Though that evidence has been recorded; I am of the opinion that the same 
should be disregarded, Even if that evidence is taken into consideration the 
case remains one of bona fide belief that he was a voter. Element of intention 
io defraud is absent. Therefore no offence under the Act is committed. 

‘ There is no allegation in the Petition that this personation was done at the 
Instance of the Respondent or his agents. Hence the allegation if proved remains 
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a minor corrupt practice under clause (1) of Section 124 of the Act. In this 
view of the matter provisions of sub-clause (a) of clause (2) of section 100 
of the Act must come into play and it must be proved that result of election was 
materially affected by the commission of this minor corrupt practice. Evidence 
to prove that the result of the election was materially affected is wholly wanting. 
Therefore this point also must be decided against the Petitioners. This being 
so, the issue is decided in the negative. 

Issue 8.--No argument were addressed on this issue from the side of the 
Petitioners. The mlegation on which this issue was based was given up. This 
Issue, therefore, is decided in the negative. 

Issue 9.—This is.suo is baaed on paragraph 12 of the Petition and list VI 
which accompanied it. The allegation in the Petition was that the return of 
election expenses lodged by the Respondent was false in material particulars. 
The details were given in the list mentioned above. The list contained five items 
out of which items 1 and 5 were scored out on the ground of vagueness. There 
remained three items—Nos. 2 to 4. Item No. 2 is in respect of the expenses of 
the printing of the leaflet Ext, PI. Item No. 3 related to the purchase of a motor 
truck No, USJ 5278. Item No. 4 related to the execution of the mortgage deed 
to raise money for the election purposes. 

For the sake of convenience I change the order in dealing with the above 
items. 

Item 3.—This point was almost given up at the time of arguments by the 
Petitioners’ learned counsel. Hence it is unnecessary to consider it in any detail. 
It is rejected. 

Item 4.—There is sufficient force in the arguments addressed on this point 
from the side of the Petitioners but the broad fact remains that the omission, if 
actually made, was not deliberate. Maximum permissible expendiutre was of 
Rs. 8000/- and the actual expenditure of the Respondent was much below the 
above limit. If the amount received by the execution of the mortgage deed 
would have been shown in the return, the Respondent would not have been 
placed under any disadvantage. This being so, the point pressed docs not help* 
the Petitioner. 

Item 2.—In view of the findings on items 3 and 4 there remains only irem 
No, 2, Admittedly the expenses of the printing or leaflet Ext. PI arc not shown 
In the return of election expenses. The Respondent’s answer to this charge is 
that he did not get that leaflet printed. It is important to note that the 
Respondent did not say at any stage of the proceedings that the omission was 
made through inadvertance or by mistake. On the other hand he insisted till 
the end of the case that the said leaflet was not printed by another person after 
the election of the Respondent was over, while giving my findings on issue 6(b) 
I have recorded a definite tiuding that tbe leaflet Ext. PI was got printed by Ihe 
Respondent in the beginning of December 1951 at a cost of Rs. 10 and odd and 
that the same was disteibuted by him extensively among the Gadarias. I have 
also found that the sffld leaflet contained, by clear implecatlon, an appeal to 
vote on the ground of caste and thus I held, the Respondent was guilty of the 
commission of the corrupt practice of ‘systematic appeal’ as defined in section 
124(5) of the Act. The question that remains for consideration is as to whether 
the omission of this item of expenditure from the return makes it ‘false in any 
material particular’ within the meaning of Section 124(4) of the Act. 

Consideration of thi.s point requires reference to the provisions of law and 
to the judicial interpretation of those provisions. Section 124(4) of the Act 
reads 

‘The making of any return of election expenses which is false in any 
mateiial particular or the making of a declaration verifying any 
such return.' 

It is clear that a candidate must be held to have committed this corrupt practice 
if his return of election expenses is false in any material particular. Under the 
Act as well as under the old law the phrase false in material particular’ has 
been used and each word of the phrase has been interpreted and explained in 
good many decisions of the election courts. A distinction is drawn between 
Talse in any particular’ and ‘false in any material particular’. A candidate will 
not be held to have committed this corrupt practice if his return of election 
expenses is false in a particular which Is not material but if the return is false 
In any particular which is material,it will amount to a corrupt practice. It ISf 
therefore, essential to find as to what is meant by ‘false’, ‘material’ and ‘particular’. 
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Meaning 0 / particulars 

This word, in relation to election expenses, is used first in Section 70 of the 
Act relevant part of which is as follows:— 

‘(2) Every such return shall be in such form and shall contain such 
paniculars as may be prescribed, and shall be accompanied by 
declarations in the prescribed form by a candidate and his election 
agent made on oath or solemn affirmation before a bnaglstrate,’ 

‘Such form’ and ‘such particulars’ are prescribed in the Representation of the 
People (Conduct of Elections and Election Petition) Rules 1951 (hereinafter to 
be called the Rules). Rule 112(2) of the said Rules is as follows:— 

‘Every such return shall be In Form 26 and shall contain the particular 
specified in paragraphs 1 and 2 of Schedule IV and shall be accom¬ 
panied by the declarations referred to in sub-section (2) of section 
70.’ 

Thus the particulars which the return of election expenses should contain are 
specified in paragraphs 1 and 2 of Schedule IV. Paragraph 2 details as to what 
should be given under the head ‘expenditure’. This paragraph has six parts— 
(a) to (f). Part (c) is further divided in sub-parts ( 1 ) to (vi). Part (a) (i) of 
paragraph 2 relates to ‘costs whether paid or incurred of printing’. Therefore 
cost of printing leaflet Ext. PI should have been shown in the return. Thus 
the return is incorrect to the extent of this omission. I have purposely used 
the word ‘incorrect’ in place of ‘false’ because I shall later on discuss as to what 
IS meant by the latter word. 


Meaning of material 

Further question that arises in this connection is whether the particular of 
cost of printing was ‘material’ within the meaning of Section 124(4). The 
dictionary meaning of this word is ‘important’, ‘essential’ or ‘necessary’. It may 
be noted that word ‘ material’ does not have any reference to the extent of the 
amount involved. If a small amount of Rs. 10 or so is omitted, such omission 
will not be considered as ‘not material’ only because of the paltry involved. 
Similarlj' if a big amount of Rs. 1000/- is omitted, the omission will not be said 
to bo material merely because a big sum is involved. As laid down in rule 111 
of the Rules every expenditure ‘incurred on account of or in connection hu 
the conduct and management of the election’ must be considered material. Tin. 
cost of printing the leaflet Ext. PI which was extensively distributed during 
the election days was certainly an expense incurred on account of or in connec¬ 
tion with the conduct of the Respondent’s election. Therefore, the same was 
material. Three points were urged from the side of the Respondent In this 
connection—first that the amount involved was too small to be tak’en into consi¬ 
deration, seccniMv that omission of the expenses incurred in connection of a 
corrupt practice was not material and thi^^dly again the omission was not mate¬ 
rial if the corrupt practice of ‘systematic appeal’ was not committed. ■ 

I have already pointed out that mere ‘smallness’ of the amount involved has 
no significance. In support of this view. I may cite the case Chail Behari Kapur 
Vs. Shiam Sunder Lai reported in Doablas Election Cases Vol. I page 104 (at 109). 
In that case a notice was found to have been printed at the instance of the 
returned candidate at a cost of Rs. 13 only. This expenditure was not shown in 
the return. It was found that the omission was deliberately made in order to 
evade the responsibility of making In the notice a statement of defamatory 
character which was a corrupt practice. In that case good many grounds for 
avoidance of the election were taken. All were rejected except those given above. 
The returned candidate was declared disqualified merely on the ground of omission, 
of the paltry sum of Rs. 13 from the return of election expenses. 

The other point urged from the Respondent's .side is also of no weight. There 
is preponderance of authorities on this point. It has been held repeatedly as 
was held in the above-cited case that expenditure incurred in the commission of 
a corrupt pr.actice must bo shown in the return. One of such cases is the one 
cited above. Another case is Balasore South case reported in the above-cited 
book page 131 (at 135). 

The third point was that if it was held that the leaflet Ext. PI did not appeal 
to vote, its distribution did not amount to a corrupt practice and therefore omis¬ 
sion of the cost of the printing of that leaflet from the return is not omission of 
a material particular. I could not quite appreciate this line of argument for the 
simple reason that a ‘particular’ may or may not relate to the expenses of com¬ 
mission of a corrupt practice; all the same the particular may be material. It was 
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urged that Respondent thought, though wrongly, that the distribution of leaflet 
Ext. PI was a corrupt practice and under that wrong Impression he intentionally 
omitted to give in his return cost of printing the leaflet. Therefore, the argu¬ 
ment proceeded, such omlsssion should not be considered material and the return 
should not be treated as false. This argument is fallacious on the face of it. 
Central point in the argument seems to be the wrong Impression of corrupt prac¬ 
tice but in my opinion the main ingredient is intention. If the commission is 
deliberate and is 'made with a view to conceal a real or supposed corrupt prac¬ 
tice, it comes within the clutches of Section 124(4) of the Act. 

The election courts always took a strict view of the provision. Even in a 
case where no other corrupt or illegal practice is proved to have been committed 
by a returned candidate but he is foimd to have lodged a false return, he will 
be held to have come within the clutches of law. In the Chittagong South Moham- 
madan Constituency case reported in Sen and Poddar 261, the election was upheld 
but the returned candidate was declared as disqualified only on the ground of 
the filing of false return. 


Meanmg of Fr'se 

This brings me to the question of meaning and import of the word 'false’. For 
treating a return false, element of intention must bo there. If the omis.uon is 
made intccticnally and deliberately, t makes the return false. The qnest’nn, 
therefore, is .is lo wjitfher the Respondent made the omission intentional]v and 
deliberately or it was due to inadyertunce. It may be noted that the Respondent 
does not at all allege that the omission wa.s due to unintentional mistake. Hence 
it is not possible to hold that the omission was made by inadvertance. A case 
which is not at all pleade.d cannot bo a.ssumed. The main and only plank of the 
Respondent was flat denial of the printing and distribution of the leaflet at hla 
instance. It is proved beyond any doubt that the leaflet Ext. PI was got printed 
by the Respondent and there is no doubt about the fact that he distruuted it 
during his election, He intentionally and deliberately omitted to show the cost 
of printing the said leaflet. tr<' 

Therefore, in view of what is said above, the Respondent is guilty of the 
corrupt practice defined iu section )24(4) of the Act in respect of item I'lo 2 of 
the list. 

The Petitioners treat the commission of this corrupt practice as one of the 
grounds for avoidance of election of the Respondent under section 100(2)(a) of 
the Act. I have already considered the last mentioned provisions while dealing 
with issue 6(b). The Petitioners were to prove by positive evidence that result 
of the election was materially affected by the commission of this corrupt prac¬ 
tice, This they have failed to show. Hence the election cannot be avoided on 
this ground. 

The Petitioners also alleged thaWthe commission of this corrupt practice 
entailed disqualification under section 140 of the Act. The provisions of Section 
140 are clear. I have already found that the Respondent committed the corrupt 
practice honce, irrespective of the fact whether the election is or is not avoided 
under section 100 of the Act, the Respondent has entailed disqualification 

The result is that the Respondent is found to have committed the corrupt 
practice under .section 124(4), that on that ground his election cannot be avoided 
under section 100(2) (a) but that he entailed disqualification under section 140 
of the Act. The issue is decided accordingly. 

issue is based, on paragraph 8 of the Petition in which li was 
alleged that the Respondent and his agents carried electors on hired and pro¬ 
cured vehicles. This is a major corrupt practice under clause (6) of section 
123 of the Act. The details of the allegation are given in list III which accom¬ 
panied the Petition, The said list consists of five items, I shall deal with this 
point item-wise, 

IIcm I. -It was allf-gcrl thal Ihe truck of the Respondent No. USJ 5273 was 
freclv used at Pairar Shahpur, Barnahal, Bhlraura, Chandpura and Semra polling 
stations for cai’rying voters to and from polling stations. 

In pragraph 9 of the written statement of the Respondent the allegations 
contained in paragraph B of the petition are denied and the said allegations are 
said to be vague and indefinite. Again in paragraph 32 of the said written state¬ 
ment contents of list HI of the Petition are denied and are said to be vague. It 
is important to note that no counter case has been set up by the Respondent 
in his written statement. 
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At a comparatively late stage of the hearing of the case a new development 
was 'ni^ide. The witnesses of the Respondent, one by or^, began to reveal a 
story which, if it were true, had necessarily found the first mention in tne 
written statement and would have been put to the Petitioners witnesses when 
they were in the witness box. Fact of the matter is that the Respondent, alter 
close of the Petitioners’ evidence, introduced good many newly invented stories 
in order to meet the Petitioned’ case which stories were neither mentioned m 
the written statement nor put to the Petitioners’ witnesses. One simh newly 
concocted story was the printing leaflet Ext. PI by Udai Bhan Singh Pal wmch 
has been discussed above. The other story is that in the morning of the election 
day the Respondent started in his car for the visit of different polling stations 
but the car broke down at a village known as Takha in the early part of the day 
and remained unserviceable throughout the day. By inventing this story the 
Respondent attempted to falsify the whole mass of evidence produced froin the 
side of the Petitioners about the use of car for carrying voters to and from 
different polling stations on the election day. 


Before proceeding with the Petitioners’ evidence on the point I may discuss 
the newly invented story of the Respondent about the breakdown of his car 
As pointed out above, if this story had been true It would have necessarily been 
mentioned in the written statement and would have been put to the Petitioners 
-witnesses. This circumstance alone is. In my opinion, suflfleient for rejecting 
this story. In fact the Respondent should not have been permitted to lead 
evidence on this point which was not revealed in the written statement. How¬ 
ever, as the evidence has been allowed to be led on this point I proceed to 
scrutinise and weigh it. Mention of the break down of the car of the Respondent 
was made for the first time by Vishan Dayal who was the 12th witness of the 
Respondent, Full story of the break down was revealed at a such later stage 
by Rama Singh (R.W. 31). The witnesses on this point were examined in the 
following order and on the following dates: 


R.W. 12.—Blshan Dayal Verma examined on 1st October 1963. 

R.W. 31.—^Ram Singh Driver of the Respondent’s car examined on 12th 
October 1963. 

R.W. 34.—Ejaz Mohammad Khan examined on 24th October 1963. 

R.W. 42,—The Respondent examined on 24th October 1963. 

R.W, 43.—liunji Lai Sharma driver of Bishan Dayal’s car examined on 
24th October 1953. 


The witnesses were examined on different dates. It is an old practice. 
Though a party to a suit Is entitled to examine its witnesses in any order it likes, 
the other party is also entitled to draw any legitimate inference from the prac¬ 
tice, Dhangar the Respondent was the last to come in the wltnes.s box on the point. 
He had the double advantage. He came last to make the deficiencies of other 
witnesses and to explain away the contradictions and discripancies that had 
crept in the statement of other witnesses. The other advantage which Dhangar 
enjoyed was that he remained present throughout in the court room while his 
witnesse.s were examined and cross-examined. The usual and fair practice ta 
the Civil Courts is that when a party is proposed to bo examined and Its pre¬ 
sence in the court room is also necessary to instruct the counsel, such party is 
put into the witness box prior to the examination of other witnesses. In that 
case that party’s presence In the court room during the examination of its wit¬ 
nesses cannot be objected to. But if the parly is to be produced after other 
witnesses. It is kept outside the court room while the other witnesses are being 
examined. If this rule Is violated the court is free to draw any inference that can 
legitimately be drawn from the violation of the aforesaid practice. There are 
authorities on this point. I may cite some of the conunenfators siich as Burn 
Jones on Evidence Article 807, N.D. Basu’s Commentary of the Indian Evidence 
Act III Edition page 1453 and Sarkar’s Commentary, 1946 Edition page 1277 It 
ifi clear from what Is said above that the Respondent adopted good many unfair 
tactics to gain his end. 


As regards the witnesses produced on this point, Bishan Daval Varrm in ar, 
M.L.A. and is Principal of the Lodhi College of Jasrana. Ho is Joint Secretarv 
of the U.P. Soshit San^ (an organisation of the so-called lower caste Deoolpf 
He is Lodha by caste. The Respondent is Manager of a journal known as So^Rbit 
Sandesh. 'The witness is one of the members of the editorial committee of that 
Journal. He was a worker of the Respondent during his election. 

Ram Singh (R.W. 31) was driver of the Respondent’s motor truck iTo ■ 
Sikh convert. He belongs to Dhobi caste but tried his best to disown ^ 

first he stated that he knew only Gurmukhi and that he did not know Hindu'^ 
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He did so in order to disown his signatures on the original of the leaflet Ext. P2. 
But ultimately when he was confronted with his signatures on other admitted 
papers he had to admit his signatures. 

Ejaz Mohammad Khan (R.W, 34) is a practising lawyer but he seems to he 
a hired witness. A perusal of his cross-examination will reveal the extent unto 
which he tried to go to show his independency He miserably failed in that 
attempt. He claimed to be the President of the K. M, P, Party of Shikohabad 
but his own clerk Fazle Ilahi (R.W. 19) who was produced as a witness from the 
side of the Respondent falsified him. My reading of his evidence is that he has 
simply been hired to depose in this ca.se. I say that he is probably hired to 
depose in this case because he had on a former occasion charged his expenses 
from the Respondent which expenses he had at first denied flatly but had to 
admit them when he was confronted with documents. He also at first denied 
being polling agent of the Respondent but when confronted with document he 
had to admit it. 

As regards the Respondent himself, because of his conduct during the pro¬ 
ceedings of this case I am not prepared to place my reliance on his testimony. 

The last witness on this point was K. L. Sharma (R.W. 43). He was driver 
of Bishan Dayal’s car. He is also of the same sort as the other witnesses on 
this point. 

Bishan Dayal’s story of journey on a borrowed car is of very doubtful nature. 
So is his return to Takha along with Ejaz Mohd. minus the Respondent. It is 
clear patchwork which has been introduced falsely only to justify their know¬ 
ledge of the whole story of breakdown. It is also surprising and improbable 
that on the election day the the Respondent would have wasted the whole day 
having been stranded becau.se of the break down, To add to the aforesaid 
circumstances are the discrepancies in the statement of the witnesses. Bishan 
Dayal and Ejaz Mohd. Khan stated about visit to Chandikara but K. L. 
Sharma does not mention this. Bishan Dayal stated that the party went from 
Dalupur to Chandikara, Ejaz Mohd. Khan stated in the examination-in-chief 
that from Dalupur party went to a village name of which he did not remember. 
But in cross-examination he dropped that visit and stated that from Dalupur 
the party went direct to Shikohabad. He dropped the visit to Chandikara and 
and Sirsaganj both, When the Respondent’s evidence is considered in the light 
of the strong circumstances given above the clear inference is that the whole 
story of break down is purely imaginaiy and is a belated attempt at concoction 
of a false story in order to meet the Petitioners’ case. 

The Petitioners’ case was that the Respondent carried voters to different 
polling station on the polling day on his motor truck. Suqh polling stations were 
accortoig to the Petition, Pairar Shahpur, Barnahal, Chandpura and Semra. 
Evidence was adduced about Sirsaganj as well. That evidence however, should 
not have been permitted because that place is not named in the list. For this 
reason I am not prepared to consider the evidence relating to Sirsaganj, 

Before consideration of evidence on this point certain circumstances should be 
borne in mind. The Respondent started his career as teacher. Alter serving in 
the schools run by the District Boards he was successful in securing any em¬ 
ployment as teacher in the Govt, schools. He was drawing Rs, 150 per month 
with the advantages of pension and also the provident fund. He is (iadaria by 
caste and his family calling was that of agriculture which was carried on at a 
very moderate scale. He resigned from the Govt, service inspite of all the 
future prospects. He stated that he resigned only to carry on the agricultural 
work of his family. In the letter of resignation he mentioned that he was 
resigning in order to secure better prospects. He explained that by ‘better 
prospects’ he meant the family work of agriculture. This is again one of those 
mis-statements which he has Introduced in the case to gain his end. The leaflet 
Ext. P2 which he admits ej^ressly says that the Respondent left the Govt, 
service for standing for election Along with resignation a mortgage deed was 
executed by which money was raised. Then followed the purchase of a motor 
truck—a 7 or 8 seater—which admittedly was used for election propaganda. The 
Respondent also admits that on the polling day he had started for a tour of his 
constituency and but for the alleged break down he would have completed his 
Dlsits. From these facts, from the intensity of the different kinds of propaganda 
which was carried on as seriously as possible and also from the fact that the 
Respondent had staked all for his election fight, it can well be inferred that it 
was quite likely that the motor truck might have been used for carrying women 
and old men to the polling stations for giving vote -with this back ground, I 
proceed to examine evidence. 
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Semra,—Girdhari (P.W. 26), Bhagola (P.W. 26) and Bharat Singh (P.W. 50) 
are the Petitioners’ witnesses on this point. They stated that they say the Re^ 
pondent carrying voters at 8 or 9 a.m. in Semra. But according to Badshah 
‘Gupta (P.W. 62) the Respondent was at Sirsaganj at 8 or 8-30 A.M, Though 
this discrepancy can be explained but still it creates some doubt in my mind 
about its truth. Hence use of truck at Semra is not proved to the hilt. 

Bernahal.—Om Prakash (P.W. 14) and Tulsi Ram (P.W, 21) and the 
witnesses on this point. The first witness stated that he brought this to the 
notice of Badshah Gupta. Had this been so, he would have certainly done 
something in the matter. Though the information was conveyed to him on the 
day following the polling, he would have, if really informed by Om Prakash, 
reported the matter to the Congress organisation of the district or of the State. 
Though I do not disbelieve the witnesses, I do not find evidence weightly enough. 
This IS a major corrupt practice and evidence of very convincing nature is re¬ 
quired to have an affirmative finding on the point. 

Bhidaura .—Sipahi Ram (P.W. 3), Parshotam (P.W. 9) and Tilku (P.W. 28) 
are witnesses on the point. One of them was polling agent of Sia Ram Chatur- 
vedl the Congress candidate, He was Informed that voters were being brought 
on the motor truck of the Respondent but he took no steps to make any report 
to the authorities. Either he was avery careless polling agent or the occurrence 
is doubtful. It is proper under the circumstances to accept the latter alter¬ 
native. 

Chandpura.—No evidence. 

Pairar Shahvur .—Bam Sanohi CP.W. 1). Mudgal (P.W. 6), Mahraj Singh 
(P.W. 10) and Babu Ram Kumhar (P.W. 13) are witnesses on this point. The 
evidence of these witnesses except Mudgal is of very ordinary type and is not 
weighty enough. Mudgal'.s statement needs consideration. He saw men being 
taken towards the polling station at clo.se of the poll. None of those who were 
thus brought went to cast vote as voting time was over. Though I believe the 
facts which Mudgal has stated, his statement that the persons brought on he truck 
were voters was his inference, drawn from the facts that were brought to his 
notice by his workers. 

After consideration of the evidence and of the circumstances discussed above 
T find that it is very likely that the car of the Respondent might have been used 
for carrying voters but at the same time I feel that the evidence is not so con¬ 
vincing as to justify a definite finding for the Petitioner’s allegation. 

Item 2.—Item 2 of list II of the Petition is that Mewa Ram Gadaria of 
Sirsaganj the worker of the respondent No. 1 arranged the carrying of voters 
at Sirsaganj by ekkas and carts’. Evidence wa.s confined to the use of ekkas. 
No carts were mentiored In evidence in connection with this allegation. 

That Mewa Rama was worker and agent on the Respondent is abundantly 
proved. The allegation of the point made in the Petition ha.s not been denied 
in the written Statement Bishan Dayal (R.W.12) admitted that Mewa Ram 
wa.s one of the principal workers of the Respondent at .Sir.saganj. He Is .said 
to be a relation of the Re.spondent in the leaflet Ext P2. In the leaflet Ext 
PI address of the Respondent is given as ‘C/o. Mewa Rama Baghel of Sirsa 
ganj’. In addition to thus, good rhany witnesses of the Petitioners’ side stated 
that Mewa Rama was worker and agent of the Respondent. In view of the 
evidence mentioned above I find that it is abundantly proved that Mewa Rama 
wms principal worker and agent of the Respondent at Sirsaganj. 


As regards the main fact, It Is important to note that the names of the 
cfcfcu-drivers were not disclosed in the Petition. Non-disclosure of the names 
of the drivers in the Petition was not considered by us a fatal defect But the 
fact remains that the non-disclosure of the names of the drivers placed the 
Respondent at a disadvantage and gave the Petitioners opportunity of chanv 
Ing the names. In my opinion this is an important circumstance against the 
Petitioners. Five drivers were named by the witnesses. They were Jnmiln 
Ram Sahai, Munna, Sikandar and Puran. None of the voters who were carried 
on ekkaa have been produced. Evidence about the engaging of the ekkas 
and about payment to the efcka-drlvers is not upto the mark No stens were 
taken immediately by sending information to the authorities about the 
commission of this corrupt practice. Usual and sometimes useful practice is 
that telegrams are sent to different authorities or the protest is made in writing 
to the Presiding Officer, It was argued that the Presiding Officer hM no 
jurisdiction outside the polling station. This is true but the protest in writing 
would have been on record. After due consideration of the evidence I find 
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that the evidence produced is not weighty enough for holding that the Respon¬ 
dent committed this corrupt practice. 

Bullock-carts. 

Evidence about the use of bullock carts for carrying voters to polling statiori 
on the day of polling is also not quite satisfactory. It does not require any 
detailed notice. Even the Petitioners’ learned counsel did not much press this 
point. In view of the above findings first part of the issue is decided irt 
negative. The second .part does not arise. 

Issue 11.—Result of the findings recorded above is that neither the whole 
election nor even the election of the returned candidate can be avoided 
though there is no doubt about the fact that the Respondent committed the 
minor corrupt practice defined in Section 124(4) and (5) of the Act. The 
Petitioners who are only the voters in the constituency did a public service- 
in filing the petition during the course of which it has been proved that the 
nafarious propoganda on the communal lines was carried out which, as. 

pointed out elsewhere, cuts at the very foots of democracy. In a country like 
ours such propoganda must be put a step to at any cost. Therefore when I 
propose dismissal of the Petition I should not be understood to have approved 
the communal propoganda carried on by the Respondent. On the contrary I 
think the propoganda was odious and in very bad spirit and the mentality 
behind It may safely be described as opposed to the spirit of the Constitution 

Though I cannot under the peculiar circumstances of this case, help the 

Petitioners, I think that they have done a public service by inviting attention 
to the nature of the propoganda resorted to by the Respondent in the election. 

Further, before I finish, I must record my strong dls-approval of the way 
in which the Respondent conducted the case. As pointed out above, he 

invented, tried to prove and strongly pressed for the totally false stories of 
the printing of leaflet Ext PI at the Instance of Udai Bhan Singh Pal and the 
break down of his motor truck. During the course of hearing the Petitioners’ 
witnesses stated that villages Rahematullahpur and Balpura and several 
hamlets (naglas) each. The Respondent and his witnesses told a white lie 
when they stated that those villages had no naglas. Their lie was exposed by 
producing certified copies of the revenue papers and by reference to a previ¬ 
ously produced application of the Respondent himself in which existence of 
one of the denied naglas was admitted. 

I feel that I .should mark my disapproval of the communal propoganda and 
of the conduct of the Petitioners’ action in fighting out the issue by exonerat¬ 
ing them from payment of the Respondent’s costs. 

I may fui’ther declare that by committing the corrupt practice under 
clauses (41 and (5) of section 124 of the Act the Respondent entailed dis¬ 
qualification under Section 140 of the Act. 

The result is that I would dismiss the Petition with costs on parties and 
would declare that the Respondent entailed dis-qualificatlon under section 140’ 
of the Act becau.se he is found to have committed the corrupt practices under 
section 124(4) an<i (6) of the Act. 

The 20th February, 1954. M. U. FaruqIj Judicial Member. 

Per Raghunandan Saran, Chairman. 

I have been through the very elaborate and thorough judgment prepared by 
my learned brother, Sri M. U. Faruqi, Judicial Member, and so 1 propose to 
be very brief in my observations. The facts of the case have been set forth 
in full in Sri Faruqi's judgment, and issues Nos, 1 to 5 relating to the prelimi¬ 
nary points have been disposed of already. 

Jssue No. 6 (a) .—The petitioner’s allegations in para 0 of his petition are 
that the corrupt practice of undue influence extensively prevailed at the 
election as specified in list I attached to the petition and therefore the election 
was not a free election and should be declared to be wholly void. The finding 
of Sri Faruqi is that this corrupt practice has not been proved satisfactorily, 
and I agree with him in this fiinding. 

Issue No. e(b),— The Petitioner’s allegations in para 13 of the petition are 
that the minor corrupt practice of systematic appeal to vote on grounds of 
caste and community was committed by the returned candidate and his agents. 
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and workera for the furtherance of the prospects of his election and that his 
election has been procured, and also the result of the election has been- 
materially affected, hy this corrupt practice; the particulars of this Mrrupt 
practice have been set forth in list Vll attached to the petition. The finding, 
of Sri Faruqi is that the commission of this corrupt practice has been provem 
although it has not been proved that the respondent’s election lyas procured 
or that the result of the election has been materially affected by this corrupt 
practice. In my opinion the commission of this corrupt practice either has 
not been proved satisfactorily, and I proceed to give my reasons for this opinion 
of mine. 

This corrupt practice is said to have been committed in three ways; (11 
by distribution of copies of the pamphlet Ext Pl^ entitled “Gadaria Bandhuqu 
se appeal” by which the members of the Gadaria community in the consti-. 
tuency were affected; (2) by distribution of copies of the leaflet Ext P2, 
entitled “Ap ke labh ki bat”, hy which the members of the backward communi’ 
ties in the constituency were affected; and (3) by the shouting of the slogans 
“Brahman, Tliakur, L.ala, inka kardo munh kala aur Inka kardo desh nikala”, 
by which the members of the backward communities in the constituency 
became hateful of the high caste Hindus and of the candidates belonging tt) 
the high castes. I may mention that the returned candidate belongs to the 
Gadaria caste which is' supposed to be one of the backward communities oi 
the Hindus, while the defeated candidates were of the Brahman, Thakur, Ahir 
and Vmsh ca.stes which are supposed to be the upper castes of the Hindus. 
The petitioners also are Brahman and Thakurs etc. 

1 will first take up the pamphlet or leaflet Ext PI- The case of the., 
petitioner is that this leaflet was got printed by the respondent himself In 
the 1st week of December 1951 and was widely distributed by his agents and 
workers among the Gadarias of his constituency before the date of polling 
which was 22nd January, 1952. The case of the respondent is one of absolute 
denial on this point, and his positive case is that this leaflet was got printed 
and distributed by one Udai Bhan Singh Pal for his own use and not for the 
use of the respondent; this Udai Bhan Singh Pal is also of the Gadaria 
community and has come forward as witness No. 11 for the respondent; ho 
was a candidate in a nei^bouring constituency and the date of polling in 
his constituency wa.s 31st January, 19.52; it is alleged that he got this leaflet 
printed and distributed in his own constituency in the last week of January 

19.52 for his own benefit when the polling in Iho respondent’s constituency was 

already over and the leaflet could be of no benefit to him. The finding of 
Sri Faiucu i.s that tips leaflet was got printed and distributed 
bv the respondent himself m his own constituency for his own benefit before 
22tid January, 19.52 aid I agree with him in IhJs finding However, Sri Faruqi’s 
furtli..‘r finding is that the distribution of this leaflet was a systematic appeal 
to voLe on grounds of caste and community, and it is here that I differ from 
him. The distribution of copies of this leaflet at various places in the consti¬ 
tuency on different dates was certainly a systematic appeal to the Gadarias 
to help the re.spondent in his election, but the que.stion is as to whether it 
was an appeal to vote tor the respondent or to refrain from voting for the 
other candidates. I have given the matter my best consideration and In my 
opinion the leaflets Ext PI is not at all an appeal to vote or refrain from 

voting; the contents of this leaflet contain no such appeal in express terms, 

and tnere arc no circumstances either from which such an appeal could be 
infeired by implication. An examination of the contents of this document 
will show that it is cs.scntially an appeal to the Gadarias to help the respondent 
in his election with workers and money; ip the opening sentence of para. 3 of 
this leaflet the only demand is for ‘Jan’ (Inan) and ‘dhan’ (money) and not 
for votes; the closing portion of this para, enumerates the four ways in which 
the Gadaria brethren were to come forward with their aid; the Ist and 3rd 
items of this list are a demand for workers, the 2nd item is a demand for 
money, and the 4th and last Item Is a demand for conveyances; this list is 
exhaustive and not merely illustrative, and' any deference to vote or refrain from 
voting is scrupulously avoided in it. In these circumstances it cannot be said 
that there is even an Implied appeal in Ext PI to the Gadarias to vote for the 
respondent. The facts of the Patiala case referred to by Sri Earuqi were 
somewhat different; in that case the appeal comprised of a number of items 
published from day to day In several daily newspapers In support of .the Akali 
candidates; in most of these items there was an express appeal to vote while 
in others there was no such appeal, and the Tribunal held that because all the 
items formed component parts of a single series such an appeal could be 
read by implication in those items even in which it was not to he found in 
express terms; in the case before us we have a single publication Ext PI in 
which there is no appeal to vote, and not any series In some parts of whlc^ 
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there may be such an appeal m express terms and in others no such appeal. 
My finding, therefore, Is that though the leaflet Ext PI, being an appeal to the 
Gadarias, is rather communal in nature, it does not constitute a corrupt 
practice within the meaning of Section 124(3) of the Representation of the 
People Act, 1951, as it is not an appeal to vote or refrain from voting. 

Next we come lo the leaflet Ext P2 entitled ‘Apke latah ki bat’. The 

Respondent admits having got copies of this leaflet printed and distributed In 

his constituency in furtherance of the prospects of his election but contends 
that it is not at all an appeal on grounds of caste or community but is an 
appeal on economic considerations only. Sri Faruqi finds that it is an appeal 
on grounds of community, but after giving the matter my best consideration 
I am of the opinion that it is not such an appeal. This leaflet espouses the 
cause of wage earners such as peasants, workers, artisans, petty shop-keep.^rs 
and petty servants like patwaris and school teachers and urges them to unite 
against those owning large vested interests and calls upon them to support in 
the election the respondent, who is one of them. In a sense the wage earners 
form a community apart from the community of capitalists, land-lords, mill- 
,owners and those engaged in the learned professions or pursuing other high 

walks of life, but such a community does not appear to bo within the scope 

of section 124(5) of the Representation of the People Act, 1951; in this section 
the word community has been used along with the words caste, race and 
religion and must be given a narrower meaning than the dictionary meaning 
of a body of people having common interest. I may add that the smnalories 
of the leaflet Ext P2 include also a Muslim, an Ahir or Yadav, a B^rahman, 
a Thakur, a Kayastha and a Valsh, and in a sense this leaflet is the election 
manifesto of the respondent and declares the public policy of the K.M.P, Parly 
that had set up the respondent as its candidate. I hold accordingly. 

Lastly, we come to the slogans “Brahman, Thakur, Lala, mka kardo munh 
kala aur inko kardo dosh nikala’’ alleged to have boon shouted on behalf of 
the respondent at gatherings to incite the low caste Hindu.s against the 
candidate.s btlonglng to the high castes. The re.spnndent denies that any sucli 
slogans were shouted on his behalf at any time and I see no good reason to 
believe the petitioner’s evidence on this point in preference lo the respondent’s 
evidence. Also the facts and circumstances of the case make it very improb¬ 
able that any such slogans were shouted, the shouting of such slogans would 
have embittered the feelings of the high caste Hindus against the respondent 
and possibly there might have been riots also and he could not be expected 
to have taken this risk; then his agents and workers included some high caste 
Hindus as well and as pointed out above some high caste Hindus were among 
the signatories of the leaflet Ext P2 also, and they would not have tolerated 
any such bitter communal propaganda on his behalf; even his witnesses include 
some high caste Hindus who sa.v that there was no such propaganda on his 
behalf; and then It has to bo remembered that the respondent was not an 
independent candidate but was set up by the K.M.P, party which was not at 
all a party formed on communal lines and would not have suffered such a 
propaganda to be made on his behalf. I hold, therefore, that there was no 
appeal at all on behalf of the respondent to vote or refrain from voting on 
grounds of caste or community. 

IsBUe No. 7.—This issue relates to the major corrupt practice of personation as 
defined in section 123(3) of the Representation of the People Act 1951; the 
petitioner has relied upon three instances only, and the finding of Sri Faruqi 
13 that In none of these instances the commission of this corrupt practice has 
been proved satisfactorily. I fully agree with him on this subject. 

Issue No. 8.—As observed by Sri Faruqi, the petitioner did not press this 
issue and rather abandoned it. The issue is, therefore, found against the 
petitioner. 

Issue No. 9.—The allegations on this point are contained in para. 2 of the 
petition and the particulars are given in list VI attached to the petition. 
Three items are in controversy and it is contended that because of these items 
the return of election expenses filed by the respondent is false in material 
particulars and the respondent has, therefore, committed the minor corrupt 
practice defined in section 124(4) of the Representation of the People Act, 19M. 
Those three items are as follows; — 

(a) the cost of the printing of the leaflet Ext. PI, ‘Gadarla Bandhuon se 
appeal’ not shown in the return. The cost Is said to have been 
about Rs. 10, 
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(b) the respondent purchased and used for his election a inotor truck 

USJ 5278 but in his return of cledion expenses he showed its 
price and maintenance and running charges under a wrong head 
and not under the proper head. 

(c) the rcspondcni along with his brother borrowed Rs. 2,000/- to 

the expenses of his election bv mortgaging his house on 20th 
August, 1951, but failed to .show this amount in his return. 

So far as item (b) is concerned it was not pressed on behalf of the Peti- 
'tioncr and I agree with Sri Faruqi in rejecting the Petitioners’ case on this point. 

As egards item (c/ the respondent’s contention is that the mortgage had 
no connection at all with the election and no ^rt of the mortgage money was 
utilized in meeting the election expenses. Sri Faruqi is not prepared to accept 
the respondent’s case on this point, but at the same time he is of the opinion 
that the omission of the part of the respondent to show this item in his return 
was not deliberate or material. I would go a step further and hold that it 
"has not been proved satisfactorily that the mortgage was made to procure 
money for the election or that any part of the mortgage money was spent over 
the election. As such the respondent’s return is not at all false in this respect. 

The most controversial item is the item (al which is the cost of printing 
■of the leaflet Ext PI, ‘Gadurin Bandhuon se appeal’ and which has not been 
shown in the respondent’s return. I agree with Sri Faruqi, as mentioned 
above, that this leaflet was got printed and distributed by fno respondent in 
connection with his election, and as .such its co.st of printing should have been 
shown in his return. Sri Faruqi i.s of the view that by failure to show this cost 
in his return the respondent has committed the minor eorrupt practice defined 
in Section 124(4) of the Act and that although the commission of this corrupt 
practice in not sufficient to disturb the election as the result of the election has 
not been shown to have been affected thereby, yet it entails upon him a 
disquiiliflcation for member-ship of tJic Legislature under the provisions of 
Section 140 of the Act. I differ from Sri Faruqi and hold 1hat omission on the 
part of the respondent in respect of the item does not entail any disqualification 
either, as in my opinion though the return of election expenses is certainly 
false in this particular, yet this particular is not material within the meaning 
of Section 124(4), Every particular would not be a material particular, and 
I think that a particular would be materially only if its inclusion in the 
return would raise the total amount of expenses to more than the prescribed 
maximum limit or if it lelalcd to some corrupt or illegal practice, Neither of 
these conditions exists in this ca.se; as found already by me the distribution of 
the leaflet Ext PI was not a corrupt practice as defined in Section 124(5) of 
the Act as Ext PI did not contain any appeal to vote or refrain from voting: 
and its cost of printing was Rs. 10/- or Rs. 11/- only, and the respondent 
could have easily included it in his return without exceeding the prescribed 
maximum. Possibly the respondent was under the mistaken belief that the 
issuing of this leaflet was a corrupt practice and was wrongly advised to omit 
its cost of printing in his return, hut any .such mentality of the respondent 
would not make this particular material, if It is not in fact material. 

I hold, therefore, that no minor corrupt practice as defined in Section 
124(4) of the Act has been proved in this case. 

Issue 10.—This issue relates to the hiring and procuring of vehicles for the 
'conveyance of electors to the polling stations and back which is a major 
corrupt practice defined in Section 123(6) of the Act. The allegation.s on mis 
point are contained in para. 8 of the petition and the particulars are given in 
list III. The motor truck No. USJ 5278 and some ekkas and bullock-carts are said 
to have been used in this way. The ca.se of the respondent is one of abso¬ 
lute denial, and Sri Faruqi is of the opinion that the commission of this 
■corrupt practice has not been proved satisfactorily in respect of any of these 
vehicles. I fully agree with him and (hold that this corrupt practice either has 
not been proved. 

Issue 11.—In view of all that has been said above the result is that no corrupt 
practice, major or minor, has been proved in this case, and consequently there 
are no grounds at all for declaring the election to be wholly void or for 
declaring the respondent’s election to be void or for making any order under 
Section 99 of the Act, and the Election Petition must be dismissed. However, 
in view of the conduct of the respondent in the election and in the trial of the' 
^tltion I would not allow him any costs; In the election he issued the leaflet 
Ext PI which was of a communal nature and as such undesirable, and further 
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™ J'is return of election expenses thereby render- 

wilfully denieT hiving issued tSs 
leaflet and deliberately assigned its origin to Udai Bhan iineh Pal and’ 
^ecessarily prolonged the trial by controverting the petitioner’s c^e on this: 

iQrlg are sufficient to deprive him of his costq in this case T 
would, therefore, order the parties to pay their own costs 


The ?0th Fehruarp, 1954. 


R. Saran, Chairman. 


Per A. Sanval, Advocate Member 

This Rn election petition rather out of the ordinary. There were as many 
as 10 persons nominated as candidates for election in the Karhal-West-cum- 
Shikohabad East Constituency of the Uttar Pradesh Legislative Assembly. Out. 
of these ten respondents Nos. 9 and 10 withdrew their candidature within the 
time allowed by the rules and Re^ondent No. 7 is alleged to have withdrawn, 
in favour of Respondent No. 4. 'Thus there were seven candidates who con-- 
tested the election and Respondent No. 1 was successful. There were six defeat¬ 
ed candidates but no one came forward to challenge the election and it was- 
left for some voters to take upon themselves the duty to challenge the election. 
There are seven petitioners living in different parts of the constituency and no < 
one has taken any part in the conduct of the election petition at any stage except 
petitioner No. 1, Sri Shiva Dutt. This petitioner has signed and verified the 
petition and the particulars attached to the petition. Of the seven petitioners 
only two namely Sri Risal Singh and Sri Gulab Singh have been produced as 
witnesses in the case and Sri Shiv Dutt who was conducting the whole case 
with the zeal of a defeated candidate and who was present in the court through¬ 
out the proceeding has been kept back to avoid cross-examination and disclo¬ 
sure of uncomfortable facts. The petitioner Sri Shiv Dutt is a close relation of’ 
Pt. Sia Ram who was a defeated candidate in this election. This Pt. Sia Ram 
took a very prominent and active part in the conduct of this case and perhaps 
It will not bo too much to assume that he set up Sri Shiv Dutt to figure as the 
petitioner, (the other six petitioners only lending their names and prosecuted 
this case). 

There i-S another aspect of the case which should be noticed. The prosecution- 
and pairwi of this petition must have cost at least Rs. 4,000. Where did this 
money come from? Sri Risal Singh, one of the petitioners produced in this 
case says that his contribution -was about Rs. 250. That is too meagre a sum 
to fight this case. The interest taken by the petitioners in this case will appear 
from the statement of Sri Gulab Singh petitioner and witness No, 36 who says 
In his statement, “It had been settled between the petitioners that everything 
would be done by Sri Shiv Dutt and the other petitioners would not have to- 
go about. I do not know if any Vakil of Mainpuri was also consulted”. I have 
no doubt in my mind that the entire expenditure for this case was paid by 
Pt. Sia Ram and Sri Shiv Dutt. 

The origin of this petition is shrouded in mystery. Pt. Sia Ram in his 
statement .says that one Thakur Surendra Singh of Habathpur came to him 
for consultation for filing an election petition. This Thakur Surendra Singh 
is not to be confused with Surendra Singh Chowdhry witness No. 47. This 
Thakur Surendra Singh, whose righteous wrath was roused by the extensive 
propaganda on communal lines in this election ha.s not been produced in this 
case and is not a petitioner. Pt. Sia Ram in his statement.^ says that he did. 
not think it worthwhile to file the election petition himself. It was for this- 
reason that he set up his near relation Sri Shiv Dutt to file the petition and I 
have no doubt in my mind that he financed the litigation. 

Issue No. 6.—Issue No. 6 is divided into two parts 6(a) and 6(b). Issue 6 (a) 
reads as follows. “Is the election wholly void on the ground alleged in para. 6- 
of the petition as amended by the tribunal?” 

This issue has been decided by my learned colleagues in the negative and I 
agree with the conclusion. 

Issue 6(b) reads as follows: “Is the election of the Respondent No. 1 void 
on the grounds alleged in para. IS of the petition?” 

Regarding this issue I have difference with my learned colleague Sri M. U. 
Faruqi and therefore It has become necessary for me to give my reason in 
detail. 
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The petitioner’ll allegation in paragraph 13 is to the effect that Respondent 
No. 1, his agents and workers made a systematic appeal to electors of Oadaria 
caste to vote on the ground of caste for the Respondent No. 1 belonging the same 
I caste. It is further stated in the said paragraph that a large number of electors 
were led thereby to vote for the said Respondent and that the majority in 
favour of Respondent No. 1 was procured by means of this corrupt practice 
and the result of the election has been materially affected thereby. 

The systematic appeal is alleged to have been made by the issue and distri¬ 
bution of two leaflets, one entitled, “Gadaria Bandhuon se appeal”, Ext, PI, and 
a leaflet entitled, “Ap ke ]abh ki bat”. Ext, P2 and further by propaganda on 
loud-speakers and individual convassing. The last method of propaganda may 
be disposed of first. 

There are two parts in this propaganda, 

(a) Individual convassing. 

(b) Propaganda on loud-speakers. 

Regarding individual convassing namely that Respondent No. 1, his workers 
■and a gen is actually convassed for votes from Gadaria voters on reasons of 
' caste, there is no evidence and we may dismi.ss further consideration of that 
. allegation. 

Regarding propaganda on luuc'-.speakers, it is said that Respondent No. 1, 
'ni.s workers and agents shoiPed the follo'ving .slogan, ‘'Brahmin, 'Thakur, Lala, 
unka kardo munh kala anr cled"' deih nikai-i”. it is sc, i thai this slogan was 
shouted throughout the constiluenev, throughout tho irarket of Sirsaganj and 
■other market places. Many witnesses have been produced v'ho glibly trot-out 
and repeat this slogan as havmg boon publicly 'houled but I am not inclined 
I 0 give any weight to this evidence In order to understand my reason it is 
necessary to approach the case in the following way. 

The total number of electors in this constituency is between 67,000 and 
08,000. Pt Sia Ram says it n- 72,000. Sii Dhaugar has in his evidence divided 


voters according to their castes 

as follows: — 

A.hirs 

12,000 

Brahmins 

11,000 

Jatavs 

10,000 

Thakurs 

10,000 

Kachhi.a 

6.000 

Lodhis 

6,000 

Vaish 

4.000 

Muslims 

3,000 

Gadaria 

2,500 

Tellis 

1,000 

Miscellaneous 

2,000 

Total 

67,500 


The estimate according to caste has been prepared from old census report 
compared with enquiry made by Respondent No. 1 during his election tour and 
I shall accept these figures as approximately correct. 

With this data before us, no man in his senses would go about shouting 
the slofs'ans quoted above and alienate, nay antagoni.se the feelings of the 
Brahmln.i, Thakurs, and Vaish etc. w^ho are the most influential people in the 
constituenev with a view to got 2,.600 vote.s of the Gadarias. It is most iinnatu- 
"ral and unlikely end 1 have great hesitation in accepting the oral evidence pro¬ 
duced on this point. I .shall not pause to consider each witne.s.s individuallv and 
it is no' ii^'cessary to do so, There is evidence that the pooulation of Sirsagan.i 
is between six and .seven thousand and that of Gadarias i.s between two and three 
hundred. The majority population of Sirsaganj consists of Vaishes and Jain.s 
besides other high castes who carry on business in that market. If we were 
to accept the evidence produced by the petitioners in thi.s case, we have to 
accept that this slogan was shouted in open market on loud-speakers within 
the hearing of Brahmin, Thakur, Vaish etc. I, for one cannot believe that this 
senseless and foolish act wa'' done hv Respondent No. 1 who was out to please 
people to gel their votes. Of course, there is no documentary evidence of this 
and the oral evidence is unreliable. It is not denied that Respondent No 1 
•carried on his propaganda on the line.s stated in the leaflet Ext. P2 and this 
may have been construed as propaganda against Brahmin, Thakur, Lala and 
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the petitioners and their witnesses ha'^e twisted this into the slogan of the kind 
stated above. 

I will now deal with leaflet Ext. P2 entitled, “Ap ke labh ki bat”. 

This leaflet was admittedly issued by Re^ondent No. 1. Order for printing 
of this leaflet was placed with the Brahma Press on 13th December, 1951 and 
the printed leaflets were delivered to him on 26th December 1951. It is alleged 
that this leaflet incited hatred against the higher caste people. 

This leaflet Ext. P2 is an appeal issued by a large number of persons be¬ 
longing to various castes and includes in it Kayasth, Vaish, Muslim and work¬ 
ers of various kinds asking people to vote for Respondent No. 1. I have read 
the leaflet more than once and I have no hesitation in my mind that this 
leaflet, on a proper interpretation, is not hit by the provisions of Section 124(51 
of the Representation of the People Act. It is not an appeal to the electors to cast 
their votes on grounds of caste, race, community or religion and it is not an 
appeal to religious or caste sentiments of the voters. This leaflet Ext. P2 is 
really an appeal to the exploited class of people to combine and see that they 
are not exploited any further by the exploiters. It is really an attack on 
the exploiters on economic basis and has nothing to do with caste or religion- 
I shall quote just two passages from this leaflet to show that it is an appeal 
on economic basis as I have stated above and has nothing to do with religion, 
caste and community of the voters. 

“Swatantra Bharat ke partantra nagriko, ^ne desh ki asll samasya kisan 
mazdur aur kamere bahion kl hai. In logon men kheti karane vale 
va usese rozi kamane vale sabhi log jaise Dukandar, Barhai, Luhar, 
Darji, Bhurji, Bunkar, Dhunkar, Julahe, Sunar, Kumhar, Tell, 
Tamoli, Kasre, Nai, Moebi, Dhobi, va anya anya peshe karne wale 
log ajate hain. Ye garib hamarc desh men saumen nabbe hain 
magar inki kamzori yah hai ke ye kuparh, garib aur asan- 
gathlt hain. In kamzorion ka anuchit aur najayaz faida uthakar 
inhi ki garhi kamai sc mote hokar baki sau pichhe das admi ‘miyan 
ki juti miyan ki chand’ ki hue hain jo inhi se kamvake thaluagiri 
men mufta ka mal khate hain aur maje urate hain, In das flsadi 
muft khoron, nithullon aur haramkhano me shaharon aur gaon key 
bare kapa jane vale dhanimani, Poojipati, bare bare seth sahukar, 
kal karkhane vale, raje mahraje, Zamindar, Taulkedar, mathadhish, 
pande pujari aur inke dalal va thekadar shamil hain. Desh men 
jo swarjya ava tiska pura faida abhi tak inhi b'‘’e inpon ne 
uthaya, u.si faida ko inhon ne nabbe flsdi kisan. mazdur aur anya 
prakar ke kamere logon men nahin batne diya. Age bhi ye bare 
kahe ianavalc thalue log is fayde ko sada ko lie 'hathiyano .aur 
harap jane ki ghat men hain aur ham hath pair se kam karne vale 
kisan, mazdur aur kamere bhaion ko us fayde se dur rakhana 
chahte hain. Ham logon ko in.se savdhan rahiia hai.” 

(2) “Ham garib kisan, mazdur, Dukandar, naukar pesha aur sabhi prakar 
ke kamere bhaion ne mllkar yah tai kiya hai ki apne sube kl kan- 
nooni .sabha kc liye jo ham sabhi ke liye kannon banati hai—Sri 
Banslda.sji Dhangar Gadrea ko Bandail aur Sir.saganj ke ilake se 
apne voton se chunknr bheja jaye—islie ham sabhi logon ko chahie 
ki inhin ko apane keemati vote inko jhopari vale baxe men 
dalen.” 

It i.s not necessarv to dilate further on this point because I have absolutely no 
doubt in my mind that this leaflet is an attack on capitalists, zamindar, etc, on 
behalf of the Ktsan, Ma/door etc. which is the declared public policy of the 
K.M.P. Party to which the respondent No. 1 belong.s. 

The third part of the charge consist on issuing and distributing the leaflet 
entitled, ‘Gadaria Bandhuon se appeal’ Ext. PI. This part of the case has creat¬ 
ed real difference of the opinion and ha.s to he considered with great care. It 
b;r been said by my learned colleague Sri Faruqi that Respondent No. 1 waa- 
tafisfled with merely denying the nllecation about the distribution of the said 
leaflet and did not set up the case as it developed later in evidence. No. 1 of 
list VII of particulars reads as follows, “The pamphlet entitled, ‘Gadaria 
Bandhuon se appeal’ was freely distributed and the members of Gadaria com¬ 
munity were evidently affected by it.” In his written statement, besides deny¬ 
ing the allegations in paragraph 13 and particulars In list VTI, he says in para¬ 
graph 18 of the written statement as follows, “No pamphlet was Issued or dis¬ 
tributed in the Respondent’s constituency in the name of Ganga Prasad Pah 
Visharad and the answering Respondent has nothing to do with any suchs^ 
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pamphlet. The pamphlet has not been attached to the petition and there is 
every scope for fabricated pamphlet being Introduced at a later stage.” Objec¬ 
tion is taken that Respondent No. 1 did not disclose in his written statement 
that a leaflet like Ext. PI was got printed and distributed by Sri Udai Bhan Pal. 
It seems to me that it wa.s not possible for either party to know the documents 
that were in the possession of Sri Mohan Misra, proprietor of the Brahma 
Pre.ss and it was not till after Bth September 1953 that the parties or in any 
case Respondent No. 1 came to know the contents of the said documents. I wlU 
not therefore impute any motive to Respondent No. 1 in withholding from the 
Tribunal information regarding the printing of the leaflet Ext. PI. 

The burden of proxdng that Ext. PI produced in this case was got printed 
at the Brahma Press by Respondent No. 1 and distributed in his constituency 
lies on petitioners. They have attempted to prove this by oral evidence. It may 
be noted at this stage that Ext. PI which is alleged to have been distributed 
was in the possession of Sri Risal Singh petitioner and witness No. 8. He says 
in his statement “The first pamphlet of Sn Dhangar that I got was entitled, 
‘Gadaria bandhuon se appeal’, one Ram Narain Valsh of SirsaganJ had received 
this leaflet and he gave it to me. "In cross-examination he says as follows, 
"The first leaflet that I got was Ext. PI and I got it in July or August in 1951.’ 
It will thus appear that Ext. PI was in the possession of one of the petitioners, 
but it was not produced along with the petition nor was it filed on 31st of 
January 1953 when issues were framed. It was filed only on 27th of April 1953 
when the evidence was to begin. The case was however adjourned on that date 
but the documents were filed. It seems to me that the actual documei"’ Ext. PI 
was not in the possession of any of the petitioners or their witnesses until it 
was secured from somewhere and filed as late as 27th April 1963. 

In order to prove that leaflet Ext. PI was printed at the Brahma Press and 
that Respondent No. 1 placed the order for printing, the petitioners have care¬ 
fully prepared oral evidence on which no reliance can be placed. It is said 
that before the filing of the petition some of the petitioners and Pt. Sia Ram 
visited the Brahma Press. I shall qiiote below a portion of the statement of 
Pt. Sia Ram on this point "The leaflet Ext. PI was in my knoioledge and also 
in knowledge of Thakur Surendra Singh etc., and if the documentary evidence 
of its printing could be available it would be a strong proof and .so I advised 
them to ascertain about it from the Press. When Surendra Singh etc. came to me 
for consultation they had in their possession no copy of Ext. PI. I do not know 
from who.se custody the leaflet Ext. PI on the record of the case has come. 
Surendra Singh etc. told mo afterwards that they had been to the Brahma 
Pre.ss Etawah and h-'^rl seen there papers connected with the printing of Ext, PI 
and then at their request I also went to the Press to .satisfy my.self. Pancham 
S'ngh, ,Shiv Dutt Pratap Singh pelitioners also asked me to go to the Pres.s to 
satisfy myself, All of them .said that they had seen the papers in the Brahma 
Press, Etawah. As far as I remember Shiv Dutt and Surendra Singh were 
both with me when I visited the Press first time; it was probably in the end 
of March or in the first fortnight of April, 1952”, 

The statement of Pt. Sia Ram is revealing and shows the working of his 
mi.iJ and there is no doubt that it is IiLs brain which is behind the whole case. 
He lias prepared the evidence with meticulous care and therefore it is nece.s.sury 
to examine the .same with care and circumspection, 

Pt. Sia Rain says that leaflet Ext. PI was in his knowledge and in the 
knowdedge of Thakur Surendra Singh etc. Who this “etc,” are we do not know 
but it is clear that they bad not got a copy of the leaflet Ext. PI. I have 
quoted above from the statement of Sri Risal Singh which shows that he had 
a copy of Ext. PI some time in July or Augu.st 1951. This statement of Sri 
Risal Singh l.s a deliberate lie because according to petitioners’ evidence even the 
magazine from which the Ext. PI ip a reprint W’as not out till about November, 
1951. Thus wRen the petition w'a.s filed or even when petitioners came to Sia 
Ram for con.sultation they had no copy of Ext, PI, It was under these circum¬ 
stances that Pt. Sia Ram wsanted some documentary evidence to come into 
existence to show that Ext. PI was printed in the Brahma Pre.ss at the Instance 
of Respondent No. 1 to lay the foundation for this Pt. Sia Ram says that he along 
With Shiv Dutt and Surendra Singh went to Etawah and visited the Brahma 
Pre.ss and sav certain documents particularly Satti Bahi in the possession of 
Sri Mohan Misra the proprietor of the Press. Pt. Sia Ram also says that 
Surendra Singh etc, had told him that thev had seen at the Brahma Press papers 
connected with the printing of Ext. PI. It wdll appear from this that Surendra 
Singh etc. (we do not know who the etc. are) had visited the Brahma Presa. 
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and it was followed by another visit by Pt. Sia Ram with Shiv Dutt and 
,Surendra Singh. We cannot believe all these statements at all. Firstly, it is 
impossible to conceive that Surendxa Singh and others had visited the Brahma 
Press and had seen these documents. No evidence has been given on this point 
.and Surendra Singh has not been examined in the case. This fact was not put 
to Mohan Misra when he was in the witness box. Then comes the visit of 
Pt, Sia Ram to the Brahma Press and he says that Mohan Misra obligingly show¬ 
ed pm)ers in connection with the printing of Ext. PI to him and to Shiv Dutt 
and ^rendra Singh who accompanied him. I cannot believe that Mohan 
Misra would, as a businessman snowed papers of a customer to a third person 
and Mohan Misra denies it. Shiv Dutt and Surendra Singh have not been pro¬ 
duced in this case. If therefore we have to believe this part of the case namely 
that Satti Bahi with accounts were shown to Pt. Sia Ram, we have to rely on 
the sole testimony of this witne^ and I unhesitatingly place no reliance on him 
and will reject this mrt of this case as falls. The second part of the case regard¬ 
ing the printing of Ext. PI relates to the period from 18th August 1953 to 23rd 
Au^st 1953. As I have said above Pt. Sia Ram and the petitioners had not 
with them a copy of Ex, PI, but they had ‘knowledge’ of the existence of this 
document and that it had been printed at the Brahma Press, Etawah. Believ¬ 
ing that the papers in the possession of the proprietor of Brahma Pj css would 
■.uppori rbc ca“i' of the petitioners, Mohan Misra was summoned a. a ■'’o;:'ip=;s 
on 12th Augu'-.t 1953 and the evidence of the petitioner was to begin on 17th 
.Augu.st 1953^ Mohan Misra came to Lucknow on 18th August 1953 but wa.s not 
produced as a witness by the petitioners. Mohan Misra says that lie she ’-"d 
the papers in his possession to Pt. Sia Ram and tlic counsel for the pcha'- -.-'rs 
and he was told by them that the paper.s in his pos.<ession were of no ncip to 
them. It wa.s in th-'se circumstances that Pt. Sm Rum found it neccsiaiy to 
visit the Brahma Press and do something in the matter. Pt. Sui Pani say.i that 
Mohan Misra was questioned by him about the Satti Bahi and the leaflei i,ut 
he said they might lie in his oiflee. Thereupon, the petitioner did nd pio.luce 
him in court hut asked him to go back to Etawah and bring those papain •.nd 
1 too went to Etawah to get those ■papers. I do nol believe that Mohan Mima 
would make what I may gall a coniession and I believe that the real intention 
of Pt. Sia Ram to go to Etawah this time was to get papers that will lielp the 
petitioners m tlieir rase. Now, Pt. Sia Ram could have gone to Etawah lir h on 
the way to Mainpuri and then proceeded home but he does not do so and with 
a purpose. Pt. Sia Ram knew very well that if he went alone to Mohan Misra he 
wUl not show the papers to him; further, he will not be able to influence him 
to do what he wanted him to do. It is therefore that he goes to Mainpuri and 
gets hold of Sri Dularey Lai Pandey, paternal uncle of Mohan Misra and a retir¬ 
ed reader of coilectorate, Mainpuri. Pt. Sia Ram knew very well that this 
Dularey Lai Pandey will be able to influence Mohan Misra. He wa.s therefore 
taken to Etawah and they both go to Etawah but not together and it is deli¬ 
berately stated by them that they went on different missions and at different 
times but by co-incidence they were both together at the press of Mohan Misra. 
They want to make out that Cheir meeting together at the Brahma Press at the 
psychological moment was by accident. I have however no doubt in my mind 
that this meeting was not by accident but by design. These two vetcranfs, 
one a veteran lawyer and the other a veteran reader of coilectorate, both well 
versed how cases are handled, came together to put pressure on Mohan Misra 
and make him do something which was against moral principles. The meeting 
on that occasion is described by these two witnesses and it their statement.s are 
to be believed, Mohan Mi.sra made a confession before them that the leaflet of 
Ganga Prasad Pal without the name of the press was not to be found and the 
sheet containing entry of 6th December 1951 was not to be found and had been 
torn. Dularey Lai Pandey happens to be sitting there as an uninterested spec¬ 
tator Inter on to corroborate Pt. Sia Ram. Last part of this scene is de..cribed 
by Dularey Lai as follows, “Thereafter Pt, Sia Ram went away in my presence. 
After Pt. Sia Ram's departure I c^lained. to Mohanji that such things were 
not in the interest of the press.” From this we are asked to gather that Sri 
Dularey Lai gave what I call paternal advice to Mohan Misra and went away. 

I believe that they came to put pressure on Mohan Misra to bring into existence 
documents which would help them. That this is so will appear from a letter 
Ex. P7 written by Mohan Misra to Dularey Lai, This letter discloses +hat the 
visit of Pt. Sia Ram and Dularey Lai was not so innocent as they represented 
it to be. Dularey Lai had gone there as I have said above to put pressure on 
Mohan Miu'a and that was the sole ohject of his visit to Sta’vah on that oeea- 
sion. He was a.sked in cross-examination the object of his visit but he itTli ed 
to disclose it and he said that he had some private business with Bed Nidhi, 
uncle of Mohan Misra. Bedh Nidhi was not at Etawah and Dularey Lai return¬ 
ed to Mainpuri without doing any business. If the statement of Dularey LaL is 
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to be believed, his adv.-'e to Mohap ^iMa < ‘d not call for a letter of the kind 
actually written bv Mohan Mi^^ra to lai »-i 2^rd Au:: '■t 1''>3 This 

letter nas been n odueed from the custo''j ot Du’t p Lai I ! ^ an if " d as 
personal (Vjaktioa 1 hi-, letter sh'wi, ^no lop* at Moh ’ ^ for 

Duiarey Lax” It lui nci oiio f s tiiat h> wa ...sked by In , +0 do :^omethxn£ v hich 
was “Annitik” namely a£,amst mo al pimcipMs I havf lead tiii,'. ]_tifi more 
than once and I fee! that tne vi d Ol Pt Sm Ram i<'iu Dularfy La w ’vith 
the object of puttmij o’-esbU t on Alt''an ATi'-a a'’ sta''<. above 

I have already said abo\e that nr 01 the oa^tie-. had any knowledge of 
the actual papers in the possession 01 liohan IT s a Tre petitioners summoned 
this witness because thev had knowledge tm t a .tadet nk'- bad been printed 
at the Brahma Press and the\ expected tnot Mt nanffis » disf'o-c tiiat Res¬ 
pondent No 1 got it pimted Respondent Nc 1 ‘as su.e fhat he had not got 
it prmted and '-'p " isootsa that i.hfn the , ipers wei*e produced 

they will show tb > • 1) aid not get n p’ mted It was for 

this treason that ^ ^ summoned Mohan \I,«ra Eoth were 

really in the dark and u was rot i.ii 'n do^amants we,.e a tually croduced m 
comt that the conten+s v ere kno vn 

A point has been made against Responr "ri 1 th b m 1 xs vidten state¬ 
ment he cid not set up ihi case that dey eloped v hen he gave e'naence in the 
case, namely, that Udai Bhan Pal got this leaflet Ex pr'ntcd at the Biahma 
Press Respondent No 1 uled h s wi tmn. state r.ent on 2nd January 1953 when, 
no one know the contents of tbc cf c .nients m possession of Mohan Misra as I 
have said above, fuithei it is unfan to Respondent No 1 to fasten this case on 
him and say that it wa'' his positive case and he should h«yo set this up in 
fiis defence When this evidence was disclo^xcd then Respondent No 1 had to 
produce Udai Bhan Pal to prove documents that bad been hied by Mohan Misra 

When Pt Sia Ram was disappointed and could not piev’ail upon Mohan 
Misra to do what he wanted him t© do, that he thought of ptoduemg witnesses 
to show that it was Resnondent No 1 who placed the order for the printing of 
this leaflet at the Brahma Press These vi'nesses are xAyodhya Prasad, and 
Surendra Singh Chowdhry wnnesses Nos pw 44 and PW 47 lespectiyely I 
shall deal with the eyidence of the^e witnesses to show that thtir testimony can¬ 
not be relied upon A\odlyj Piasad Pt’ " ’ 23id Septembei 

1953 he says that he was honora>-y worke, . . .owdhi-j P W 47 

in his election campaign He states ‘1 i ■> Singh twice or 

thrice to Brahma Press Etawah for the • ! • ■ -erature and on 

two of these occasions Sri Dnangar met us m the Piess” He further says in 
cross-examination. “I prst accompanied Surendra Singh to Brahma !l^ess in the 
beginning of December 1951 and it was to get a leaflet printed for the election 
campaign, on that occasion we did TWt came across Sri Dhangar, we came across 
him on the occasion ot out second visit which was also in December but I can¬ 
not say how many days aftei the first \xsit’ It was during tne second visit 
that order was placed by Respondent No 1 for the printing of Ex PI He fur¬ 
ther says that he dxd not lemember what the tiFo of Sn Dhangar s leaflet was 
nor its contents Si’ Dhangar paid Rs 5 to Mohanj’ This evidence made the 
case of the petitioneis as stated by Pt Sia Ram doubtful According to this 
statement the visit of Sri Dhangar to place the order for Ex PI would be some¬ 
time in the second week of Decembei Whereas Pt Sia Ram had fixed the date 
as 6th December It theiefore became necessary' fm the petitioners to produce 
Surendra Singh and he was examined on 24th ot September Thi'. witness says 
that Sri Dhangar met him twice in the Brahma Press first m the last week of 
November and again on the 4th or 5th Decembei thus bringing th° second 
visit close to the 6th of Def'-mber 1951 There is ob\ious contradiction between 
these two witnesses about hieir visit to the Biahma Press The object of the 
visit of these tw’o peisons to the Press was to get a leaflet pnnted for election 
campaign of Sn Surendra Singh He does not lemembei the title of that leaflet 
or its content It i-, suggested by tbi-, witness that his visit to the Brahma 
Press was to get leaflet printed for Surenara Singh Surendia Singh m his 
cross-examination says “I got only these two 'eaflet 01 nted and they w'ere 
once reprinted aPo, I gave ordei foi ’hese leaflets at an mteiyal of on" week, 
first I gave order for 'he piintxi^ of theae leaflet “Janta ko khush khavri’ and 
It was ’n the first aeek of January 1952 We are asked to believe that for the 
printing of these leaflets of Smendia Singh these two persons y isited the 
Brahma Press tv o 01 three times Sr' Suiendia Si Mb in hi^ sts'^n-ent says 
tfhat he had gone to Mehanji on the 4tn oi 5th ot Decerib^x to , ml out his 
rates of printing It has com° in evidence that this Molianji was wo>kei of 
Surendra Singh and that Brahma Press was only Pity yards iron hiu house 
He further says that he went to the Brahma Pre s only twice or thrice upto 
ttie polling day as Mohanj 1 himself used to come to his house It is impossible 
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to believe that a bjs man a., he po.it-s him-^elf would go to the Brahma Press 
to enquire about the raltt, of yrinhn;' fi'om Mohanji when Mohanji himself used 
to come to his house and vehtn the Press was only fifty yards from his house. 
Moreover, if the visit wai only to ascertain the rates of printing it was not 
necessary for him to go at all to the Press as Mohanji could have given the 
information lo him at his house and it w'as not necessary for two persons to go 
to the Pres.s for thal purpose and I'yodliya Prasad alone could have done the 
work. It IS worthy of note that Sri Dhangar did go to the Brahma Press on 
13th December 1951 to place order for the printing of Ex. P2 i.e., the second 
week of December about which time Ayodhya Prasad said he met Respondent 
No. 1. It i.s also worthy of note Inat during the whole election campaign SrJ 
Surendra Singh visited the Brahma Press twice or thrice and on two of these 
occasions he meets Be.spondent No 1. This coincidence is very unusual and has 
created serious doubt in my mind as to the reliability of these witnesses. 

1 am therefore unable to accept the case of the petitioners that Sri Dhangar 
went to the Brahma Press on 6th December 1951 and placed order for the p int- 
ing of the leaflet Ext. PI. As 1 have said above the burden lay on the peti¬ 
tioners to prove their case on Ihis point. It will not be proper to shift the 
burden to Re.spondcnt No 1 to prove a positive ca.se that Udai Bhan Pal got 
this leaflet printed. 

There another aspect of the case which may be considered. The case of 
the petitioners is that there was u Satti Bahi in which the account of the 
printing of this leaflet was entered and the petitioners want us to believe that 
it was replaced by the documents produced by Mohanji in this case. We have 
therefore to assume that Respondent No. 1 had such influence on Mohanji that 
he would get the Satti Bahi removed and replaced by the papers filed in this 
case by him. There is no evidence that Respondent No. 1 had such influence 
or he exercised any influence. It will not be out of place to notice here one 
more fact. The witnesses Ayodhya Prasad and Surendra Singh only say thal 
Respondent No. 1 placed order for the printir^ of Ex. PI. They do not say 
that it was actually printed and delivered to Respondent No. 1. It required a 
third visit by them to the Brahma Press and perhaps it was thought too many 
co-incideni’cs would create more doubt and Ihey were no* asked to swear to 
a third visit and meeting Respondent No. 1 

In these circumstances and in this state of evidence 1 hold that the petitioners 
have failed to prove that Respondent No. 1 got the leaflet Ex. PI printed at 
the Brahma Press. 

This bring.s me to the question of the distribution uf leaflet Ex. PI. The 
approach to this case by my learned colleague Sri Faruqi is to hold first that 
this leaflet -wa.s distributed by Re.spondcnt No, 1 and then naturally to hold that 
Respondent No. 1 got it printed, I respectfully beg to differ from this approach 
to the case. I have therefore considered the question of printing of the leaflet 
Ex. PI first. 

I shall now deal with the question of distributing of this leaflet Ex, PI. 

It is admitted by Respondent No. 1 that he did issue a leaflet Ex. P2 and dis¬ 
tributed the same. The petitioners wanted to fasten the responsibility for the 
distribution of Ex. PI also on him. They had witnesses to say that Ex, P2 was 
distributed by Respondent No. 1; all that they did was to ask these witnesses 
to depose that Ex. PI was also distributed and in a constituency of between 
sixty to seventy thousand of voters it was not at all difficut to find out twenty 
persons or so to oblige the petitioners by adding in their statements that Ex. PJ 
was also distributed, A small twist and turn and the object is accomplished. 

My learned colleague has dealt with the evidence of eighteen witnesses out 
of twenty produced by the petitioners. He has not dealt with the evidence 
of Risal Singh petitioner and P.W. 8. If hi.s statement is to be believed, leaflet 
Ex. PI W'us distributed in July or August which even according to the peti¬ 
tioner’s evidence is much before the alleged printing of Ex. PI. I have dealt 
with his evidence in another connection. Obviously tills hopeless statement was 
not worthy of notice and was left alone: bul we cannot lose sight of the fact 
that he i.^ one of the petitioners. 

Of the witnesses pioduced, 1 have gone through these statements and 1 find 
that the time of distributtriu eiveu is very vague and indefinite and, except 
for distribnlion in Sirsagani, the distribution in other place has been tried to 
be proved by the exa.mination of one wdtne.ss only. The whnesse.s produced give 
the time of distribution at the end of November or beginning of December and 
end of December, Katick. Aghan or Pus and so on. Tn thi.s .state of vagueness 
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the witnesses could state anything without fear of contradiction in cross-exami¬ 
nation. I shall not deal individually with the evidence of all the witnesses. I 
shall take a few instance by way of test. Take the very first witness Ram 
Sahai. He states that he attended one of Sri Dhangar’s meetings at village 
Eatoi, Sajahanpur; in that meeting leaflet Ex. PI was distributed and the said 
meeting was held tow’ards the end of November or beginning of December 
and he was not sure if the nominations had taken place by then or not. This 
meeting was attended by one Ishri. He further says that he is a Brahmin and 
that he happened to be present in the meeting as he was returning from 
Karhal market that day and seeing Sri Dhangar speaking went to the meeting. 
There were no men of the Bania, Thakur or Ahir community in the meeting 
though there were a few Brahmins. He is purely casual witness and no reli¬ 
ance can be placed on the evidence of such a witness. Regarding the meeting 
in his own village, Pairar Shahpur he says that it was not attended by any 
village Brahmins except himself and he further said that in this meeting leaflet 
Ex. P2 was distributed and not Ex. PI. I am unable to accept the statement 
of this witness as proving beyond all reasonable doubt, distributing of leaflet 
Ex. PI by Respondent No. 1. Ishri has been produced as a witness by Res- 
,pondent No. 1 and he denies the meeting. 

Of the witness produced on behalf of the petitioners, 1 shall briefly diacuss 
a few witnesses who are important. 1 shall deal with the statement of Sri 
Badshah Gupta. He is a member of the House of the People. In the last 
olection he was a candidate from Mainpuri East constituency which included 
the constituency of Respondent No. 1 and he toured in that constituency. His 
statement is that he heard from various persons that the propaganda on behalf 
of Respondent No. 1 was on of communal lines. He says in his statement the pur¬ 
port of his propagamda which he described was as follows, “That Sri Dhangar 
and his companions had omitted such poison and had created hatred in the 
hearts of low caste people against the high caste people, with the result that 
the low caste people had forgotten all the good done for them by the Congress 
and were bent upon making their own caste follow Sri Dhangar successful and 
were not prepared to listen to any reason.” This propaganda is on the lines 
of leaflet Ex. P2 and not of Ex. PI and was only an expression of the opinion 
of the K.M.P. Party of which he was a member. It was not a propaganda that 
Gadarias should vote for Fadarias which is alleged to be the purport of Ex. PI. 
Regarding the Ex. PI this witness says that he saw these leaflets in Sri Dhangar’s 
constituency but he never saw it distributed anywhere. He further says that 
he did not try to obtain a copy of Ex. PI. It seems to me that evidence of this 
witness is hearsay and no more. He states that to counteract this communal 
propaganda or Sri Dhangar he had a' leaflet issued on behalf of Congress which 
IS Ex. P15. In this Ex. PI 5 there is no mention of Sri Dhangar or his propa¬ 
ganda or the leaflet which it was intended to counteract. I have read the leaflet 
and it seems to be the usual leaflet circulated on behalf of the Congress party. 
1 shall not accept the statement of this witness as proving beyond all reasonable 
doubt that Ex. PI was distributed by Respondent No. 1 in his constituency. 

I will now deal with the statement of Pt. Sia Ram. He was a candidate for 
election in this constituency. He does not say that leaflet Ex. PI was distributed 
in his presence. He says that he came across only one copy of leaflet Ex. PI 
and that was at Pithepur where it was shown to him by one Hulkar Gadaria. 
This Hulkar Gadaria has not been produced. It is said that this leaflet Ex. PI 
was widely distributed in the constituency but it is surprising that he saw only 
one copy. He also says that there was communal pro paganda by Resnondent 
No. 1 and leaflets were issued by the Congress to counte-act the same. He says 
^‘as far I remember, in the local, literature issued on rrv behalf something was 
said against communal propaganda but it was not specifically mentioned in that 
literature that communal propaganda was carried on by means of the leaflet 
“Gadaria Bandhuon se appeal” or “Apke labh ki bat”.' Ex. P15 of this typo 
and I am of opinion that no leaflet was issued by the Congress to counteract the 
alleged communal propaganda of Respondent No, 1. 

1 selected Rameshv/ar Dayal P.W. 4 to find out what he says about the 
-distribution of leaflet Ex. PI as he pays as income-tax of over Rs. 10.000 and 
is Chairman of Sirsaganj Town Area. I have read his statement and I find that 
he says nothing about the distribution of leaflet Ex. PI. 

The next itness whose statement I shall consider is Sita Ram P.W. 5. His 
family pavr in^-o-.-o.tax of about Rs. 8.000 a year. He says that he attended 
two or thr-^o ni<-iiinss of Sri Dhangar. One of such meeting was at market 
Rikasgani Mands He did not go to the meeting but he heard it sitting at the 
office of Veopar Mandal. He says however “I do not remember if any leaflets 
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were distributed in this ineetJif, K'jjaiaiT Es. F’ be -'a^ ^ tfxai he sp7 it on. 
the second or third daj of the first meeling for the 111 time It v^as shov^n to 
him by his servant Ganga Ram The fi meeting leierro'’’ to v^as of Gadarias 
only at the Thar of Deoiit Kachhi He happeneo to eo tf 01 s brick kiln at that 
time and just stopped for a fe% minutes to near opeech of Respondent No. 1. 
He does not say that leaflet Ex PI \\aa diatributed in his presence. He onlj' saw 
It later as stated above Like othei i hn =ses he is a casual witness He is 
voter, goes to the polling station bu< doe': not cast his vote He stays at the 
polling station to see Respondent No 1, voteis being t inveved in vehic'es m 
order to be a witness later on 


The Respondent has pict.uccd fvoial v \/ho sai on oath that what 

the petitioner’s v/itnesses hav sac' aio altopethei incorrect These witnesses 
are Brahmins, Thakuiv Vn h •'na of ot er I qo not wish to go fuither 

in this matter and I ho a tha R^jponotnl No 1 ‘ d not di.xti.bute in h’x con¬ 
stituency Ex. PI I may conciudt bv saying thai La PI is not a document which 
IS hit'by the provisions ot Sc ‘nn 124(5) c' the Representation of the People 
Act. The title ot the leatnt a a le to b= mi..ccn tiue 1 if we do not read the 
document itselt The docu iiei.i c o , upon Gada’ a to help the var.oub Gadaria 
candidat-^s mcluchn, Respoodeit N-^ 1 with wc’kers, monev connAsnccs etc to 
make their election success It no wheo 'ays that these v orke” bould can¬ 
vass for votes for the Gadaria candidate-- fiom Gadarias votf-**'’ It onH means 
that the workers should canva j foi votes m the vthole cipctniate among all 
castes in order to secuie the laigest n„mb''r of votes It 's not .oriupt p'-actice 
and we should no' be mi'-lead by the nam^ ^iven to the leaflet and I am of the 
opinion that if Responaent No 1 had rc.li , 01 - this leaflet puPixfi a> d distri¬ 
buted he would not disowm it t,-- there was nothing in it against iaw 

Theretore, tor the leasoiis gU'ti dwe I decide Issue No 6(b) i the 'j-gative 

Issue No 7—I agree wnth my learned colleagues regarding the decision of this 
issue 

Issue No 8—I agice with mv learned lolleagiics regardiiig the decision of this 
issue 


Issue Vo 0- In distubsing this issui nv Iccraed tolledgiu' have divided it 
into three parts 

(a) The cost of the punting or the leaflet Ex PI Gadaria Banahuon se 
appeal” not aiiowii in the return of election expense^ This cost is 
-.aid o oe abojt Ks 10 - 

(b' The Respondent No 1 pu’cnoscd a mol u truck lor the clectioii use and 
showed Its price and maintenarue charges under a wrong head 

(c) The Respondent No 1 a'ong with his brother borrowed Rs 2000/- to meet 
expiL-nxCb of nis election by mortgaging his house on 20th August 1951, 
but tailed 'o 1 ey, 'his ami luO in ms leturn ot election expenses 

So far lb iteii No (b) ib Ccu eined I egree wiln mv learned < lileagnes m their 
finding and reject the petitioners < -se oi this point 

As regards the item No (c) I agree with the finding of the learned Chairman 
and hold that Respondent iTo 1 ^ > etui n ot election expencOb i-- nil at all raise in 
this respect 

Regarding item No (a), in view of ny ImduUg that Respondent No 1 did not 
get Ex PI pjin ed and (iisiribiteri in hi„ ccn'tituency. Inis point does rot arise 
As m> learnea colleagues have differed from my finding on this point, I have to 
consider whether hie om ssion on the part of Respondent No 1 m not showing 
the cost of printim.’ Ex r-i n ’us i.iurii cf e'e ton expenses amounted to making 
the Jietuin false in any iraterial particulars 

In deciding this pait of the case I shall assume that Respondent No. 1 did get 
a leaflet Ex PI printed and distriDutei as alleged I have already discussed in 
another part of the judgment, that the leaflet Ex PI is not a leaflet prohibited by 
law and is not against the prc.visions of Section 124 (5) of the Representation of the 
People Act and it is not a corrupt practice I 0 distribute such a leaflet. The cost 
-of printing this leaflet is said to be about Rs 10/- and if this sum be added to 
the amount shown in the return of election expenses made by Respondent No. 1, 
it will not exceed the prescribed maximum limit Under these circumstances I 
agree with the finaing of the learned Chaiiman that the omission of the cost of 
printing of Ex. PI from the return of election expenses does not make the returm 
false in any material particular. 
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I therefore hold that Ihe minor corrupt practice as defined In Section 124(6) of 
■the Act has not been pri^vod against Respondent No. 1 In this case. 

Issue No. 10.—Tlii.s issue relates to the corrupt practice of hiring and procuring 
vehicles for the conveyance of voters to the polling stations. 

The petitioners have prepared their evidence on this part of the case with 
^■lock-llke precisjen and 'vitne-sses are not wantirg to come forward and depose 
ttiat VI .,_i carra d to llie pojl'ng stations from morning t;JI cvonic^ .n motor 

truck, ekkns .'-md bullock enrts In all the polling stations. This was done In the 
presence of candidates, tneir workers and ager.ls and we find no objection made 
hy any one at any time in any of the polling stfctions. It Is Inconceivable that 
such 1 s.'Sifmo^'r rfjnvt;vu._ro 01 lo'crs would take place and not a whisper of 
complaint was made. I do not propose to .‘■iolcmnl.v discuss the oral c\ ideiice, there 
evidence on this point. I put one InfaUlable test namely 
whether any report was made to the Presiding Oflficer or Polling Officer at any 
polling station. It is not alleged that any such report was made in wrrlting. 
Governed in his crcts-examlnatlon Sri Murigal one of the candidates and P.W. 6. 
Bays that he complained about it orally to the Presiding Officer of Pahar Shahpur 
hut he replied that it was useless as the polling time was over. Tlie Presiding 
Officer of the '’aid polling s+ation has not been produced and I do not believe that 
any complaint' was made by any one even orally. 

I agree with the findings of my learned colleagues on this issue and hold that 
■the corrupt piactice defined in Section 123(C>) of the Act has not been proved 
against Rospondont No, 1, 

Issue No. 11,-—In view of all that has been said above, I hold that the petitioners 
are not entitled to the redefs claimed and the election petition must be dismissed. 
In the special circumstances of this case I would order the parties to bear their 
pwn costs 


The 20th February, 1964. 


(Sd.) A, Sanyal, Advocate Member. 


Order by the Tribunal. 

All the three members are of the opinion that the Election Petition must be 
dismi's. d wltli costs on parties. FLiitlier, two Members are of the opinion that no 
corrupt practice, minor or major, has been proved In this case and so no question 
of any disqualillcation of the Respondent No, 1 for Membership under section 
140 of the Representaticn of the People Act arises, whereas the third Member, 
,Sri Faiuqi.’Js of the opinion that the Respondent has been guilty of the minor 
corrupt practices defined in section 124(4) and (5) of the Act which entails Upon 
-him a disqualification under section 140 of the Act; because of this difference of 
opinion among the Member^ on this point the opinion of the majority must prevail 
and it must be held that no disqualification is entailed. The result is that the 
Election Petition is dismissed with costs on parties. 

(Sd.) R. Saran, Chairman. 

(Sd.) A. Sanyal, Advocate Member. 

(Sd.) M, U. Faruqi, Judicial Member. 

The 20th February, 1964. 


Annkjcuke A(l) 

Election Petition No. 282 op 1952. 

Sri Shiva Dutt and others— Petitionera. 

Versus 

Sri Banshl Das Dliangar and other."— Respondents. 

ORDER 

This petition was presented by voters of Karhal West-cim-Shlkohabad East 
Conslltuency of Uttar Pradesh Legislative Assembly. Respondents 1 to 10 were 
the duly nominated candidates for the election, out of whom Respondents Nos. 9 
and 10 withdrew their candidature within the time allowed by law. and Respon¬ 
dent No 7 withdrev/ in favour of Respondent No. 4 after the expirv of the period 
provided for the wdthdrawal of the candidature. The election was held on January 
■22, 1952. Counting took place on Februany .S and 4, 1952, and as a result of 
counting Respondent No. 1 was declared duly elected by the Returning Officer. 
The return of election expenses was lodged with the Returning Offlcei along with 
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the requisite declaration and the notification regarding the lodging of the return 
of election expenses was published in the official Gazette on May 3, 1952. This 
petition was filed on May 17, 1952. The petition purports to have been signed by 
all the seven petitioners but by an aulnority given by six of the petitioners, petition¬ 
er No. 1 l.c , Sri Shiva Dutt verified the petition according to law. There are 14 
paragraphs in the petition, and In all the relevant paragraphs in which the concise 
statements of the allegations are contained reference Is made of the lists in which 
detailed particulars of the allegations maae in the petition are contained. Along 
With tile petition seven hsts embodying the particulars were filed. These lists were 
signed by Shiva Dutt but were not verified by him in the manner provided in the 
Civil procedure Code, as laid down in section 83 sub-section (2) of the Representa¬ 
tion ol the Peoples Act 19ol, hereafter called the Act. On June 21, 1952, the 
Secretary of the Election Commission sent a letter to Shiva Dutt informing him 
that the lists hied by him along with the petition were not verified in the manner 
provided in the Civil Pioccdure Code as required under sub-secilon (2) of section 
83 of tile Act. He asked the petitioner to make good the deficiency within the 
period of 15 days from the dale of the letter failing which, the letter proceeded, 
the petiiion would tie dismissed under section 85 of the Act for non-complianca 
of the provisions of section 8,1 sub-section (2). At the end of the letter, it was 
said that the letter was ic be read as without prejudice to the provisions of law 
applicable to the case. In answer to this letter of the Secretary of the Election 
Ckjmmlbslcn. Shiva Dutt and others sent a reply dated July 2, 1952, which was 
received by the Commission on July 3. 1952. In that letter, they stated that the 
contents of the petition which included the particulars of the corrupt and illegal 
practices accompanying the pciiaou coUained in lisis I to VII were referred to 
in the petition, and were thus signed and verified. They, however, stated that as 
the Commission asked P em lo file separately signed and verified lists, they were 
doing so. Then followed in the letter lists which are exactly the same as were 
filed along with the petition. The subsequent lists were duly verified by Shiva 
Dutt and were signed by all the petitioners. The Commission, after receipt of the 
reply, did not dismi.=s the petition under section 85 of the Act but acting under 
section 35. appointed this Tribunal for the trial of the petition. On receipt of the 
petition, this Tribunal issued notices to the Respondents and only Respondent No. 
1, Sri Ban.si Das Dhangar, appeared to contest the petition, j Rest of the respondents 
did not appear despite .service. Contention of the Respondent No 1, inter alia, 
was that the petition was not properly signed and verified according to law; that 
the list accompanying iho petition was not verified as required under section 83, 
sub-section (2) of the Act; that the .subsequent list filed by the petitioner beioie Uie 
ElecUon Commis.sion on July 3, 1952, could not be taken into consideration, be¬ 
cause It was filed beyond time; and also because it was not duly signed and 
verified according to law. It was further pleaded that because of the non-com- 
plia w lb the nrovisions of sub-section (2) of section 83 of the Act, the petition 
was liable to be dismissed under section 90, suh-secilon (4) of the Act. There were 
other allegations as well but we arc not concerned with them at present =5ev--'Tal 
issues were framed by the Tribunal, out of which Issues 1 to 4 are on preliminary 
points, and parties agreed that findings on these Issues should be given prior to 
the decision of the petition on merits. Parties however, did not adduce any oral 
evidence regarding the first four Issues. The first four issues are as follows:—■ 

(1) Are the original election petition and the list duly signed and verified 

according to law? If not. its effect? 

(2) Is the suhscqiient list reaching the Election Commission India on 3rd 

July, 1952. duly signed and verified according to law? If not its effect? 

(3) Is the subsequent list reaching the Election Commission India on 3rd 

July, 1952, time barred? II so, its ettect? 

(4) Is the Election Petition liable to be dismissed for not being accompanied 

by any valid list? 

Issue No. 1,—The petition covers several leaves, all the leaves are of blue paper 
excepting the last one which is of while paper. Contention of respondent’s learned 
counsel was that tho signatures of the petitioners were taken on a white paper, 
while it was blank and that the petition was drawn up and typed subsequently, 
meaning thereby, that the petition was not properly si^ed by the petitioners after 
knowing and understanding the contents thereof During the eour.so of arguments 
our attention was also drawn to the fact that the names of the petitioners were 
typed at the end of the petition but signatures of the petitioners did not appear 
against the typed names The same appeared at the right hand bottom corner 
of the paper, below the place where the names were given in type. From this also 
learned counsel for respondents warts us to infer that the petition was drawn up 
after the signatures of the petitioners had been t.sken on a blank paper The 
■Whoic aigument is based on surmises. It is Impos.siblc for us to hold that the 
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petition was drawn up on a paper which already contained the slEnatures of the 
petitioners. Nor are we prepared to hold that the petitioners did not understand 
and know contents of the petition at the time' when they made their signatures. 
From the sub-sequont conduct of the petitioners when they sent tho letter to 
the Election Commission It is ejuite manifest that they fully endorsed the contents 
of the petition and of the lists attached with it. Therefore it would be wrong to 
conclude from the Facts pointed out by tho learned counsel for the respondents 
that the petition was drawn up after the signatures of the petitioner had been 
taken on a blank paper. 

So far as the verification of the petition Is concerned, that too In our judgment 
is In accordance with law. It is deyr that substantial compliance of the provisions 
of law ha.s been made and the verification is not such which might result in the 
dismissal of the petliion on that scoie. 

As regards verification of the lists which are attached with the petition, they 
are not veriilcd separately. But oic signed by Shiva Dutt, the main petitioner, 
who was author! 7cd on behalf of the other petitioners to verify the petition, 

Tho main contention of the respondent’s side was that sub-section (2) section 
8.'i enjoined thal I le li'!" sho’d,! 1 riled alo.ig witn ine petition a.s the lists 
filed by with the petilion in this ca.se are not verified, it was argued there was no 
compliance of the provisicm.s of law and therefore the pelition was liable to dis¬ 
missed under section PO sub-section (4) of the Act without entering into tho merits 
of the cast. There is also no doubt the fact that the section referred to above 
enjo n ’1 1 I'e s .on n ■'uis ■’iiUluI '’S oI ciarupt and illegal practices should 
be verified according to law. But in this case tho lists, as appears from the 
conlcn of lof risinion, t(/rm i),.rL 01 ft" n-luion n-eiT, ihereioie vcrihcuiion of 
tho petition must be construed ns verification of the lists as well. Though the 
technical defect still remains but It ].s not such as might make us throw out the 
petition on that ground. The object 01 giving particulars in a list and the object 
of tho veufii'dU'jii oj die li', R is lo itilone T.ia rc.'-oui dent about the allegations 
that were Vchig madu against him regarding illegal and corrupt practices and 
also to pin down the peationer to ch'-^pin defi .i'e alleg.itioii. Vcrl'l-ation is also 
enjoined in order to pin down the petitioner to certain specillc facts and circums¬ 
tances and also In order to make him responsible under law for the allegations 
made therein. That object is fully .served if the particulars are made part of the 
petition which is duly verified according to law. 

The questi'in which we have to decide is whether the petition should be dis¬ 
missed for non-compliance of the provision of Section 83 of the Act. If we read 
the section in a .strict and narrow sense it means that a petitioner should draft his 
petition so ns to give a "concise statement” of the material facts and this should 
be accompanied by a list setting fi'rth full particulars of corrupt or illegal practice. 
The argument of the counsel for the respondent Is that in tho present petition a 
list is given but as it is not verified separately the petition does not conform with 
the strict rule as given in section HICfi and must be thrown out Therg are casea. 
to be rifl'd pre.scnTly, in which various Tribunals have held that if the particulars 
are embodied in the petition and no separate list is filed th^re is substantial com¬ 
pliance with the provisions of the Act and the petition should not be thrown out. 
In the present ca.se there is a li.st and the various kinds of corrupt or illegal 
practice.s arc detailed therein. In order to make the petition concise the petitioners 
have not detailed the particulars of corrupt or illegal practice in the paragraphs 
themselves and have made reference to the various lists of particulars In the said 
paragraphs. The paragraphs of the petition have been verified and thus the parti¬ 
culars have also been verified. Is It .such a departure from the form that we roust 
dismiss the p'^lHion? We should not make a fatish of the form and refuse to look 
at the substances. It has been argued that the law relating to Elections is technical 
and should be strinly followed. The law is no doubt technical but we should not 
make k more technical at the cost of substantial justice. 

In this c.ise what the petitioner did was that they filed the lists and made them 
part of the petition by making reference thereof in different paragraphs of the 
petition. Therefore the only thing that can be said Is tnat they did not file any 
separate list conlaining particulars of the allegations of corrupt and illegal practices 
as Is required under section 83 sub-scction (2). But as pointed out above, subs¬ 
tantial compliance of law has been made when that li.sts are made part of the 
petition itself. Therefore to throw out the petition only on the ground that separate 
li.st duly verified has mot been filed would he to i-fiorpret the law too strictlv which, 
under the circum.stances of this case, is not called for. In a case Khan Bahadur 
Shah Muhnnornad Y.ohvn V.s. Chnudhry Muhammad Narirul Hasan reported in Sen 
and Poddar’s Tndiar' Elcolion Cases page 540 a simtlor point arose for decision. 
It may be noted that in that case the question of interpretation of Rule 108(3) of 
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Bihar I.egislative Asiembly ElectoLal (Elections and Election Petitions) Rules ol 
1936 arose. That rule was substami.iJj' the same as sub-section (2) oi section 83 

of the Act. The petition in that case contained the list of particulars and the 

petition at the end was duly verifled according to law. Contention oi tno respon- 
dent’.s side in that case was that a;, no separate li.st W'as filed along with the 
petition was icquired undc'' sub-rule (2) of rule 108, the petition was liable to be 

thrown out, I'hc Commissioners held that there was .substantial compliance with 

the re(^lrempnt.s of rule and that technical non-compliance with il would not be 
fatal. They remarked: — 

‘Tf the election petition contains all the particulars required In sub-rule (2> 

as in tho present case, il is immaterial that a separate list with the 

requisite full paiticulars is not annexed." 

And further on. 

"Where the wcole aim and objecc of the legislature would be plainly defeat¬ 
ed If the command to do a thing in a particular manner, did not imply 
prohibition, no doubt can be entertained as to the Intention, namely, 
that the direction is to bo taken as imperative. All that is required 
liy the present rule is that there must be a clear unequivocal notice to 
the otner side of the details of a corrupt practice. If the same Is 

given in the petition itself, why would the absence of a separate list 

non-suit the petitioner?” 

We are in full accord with the view taken In this case. 

The other case recently decided which can usefully be referred to Is Sri T. 

Prakasam Es. Dr. U. Krishna Rao and others published Itr the official Gazette of 

India, Extr.icrJ'.iiary, Part JI, Section 3, dated January 5, 1953. In this case the 

details of corrupt and illegal pri.cticcs were embodied In the petition Itself. The 
question arose as to whether the details given in the petition should be taken as 
substitute for the lists thac the petilionei should have filed along with the petition 
under se.ticm 8.i(2j of the A'^t. 'I'he observation made by the Tribunal at page 23 
were as follows: — 

"No new allegations ha ? been made. How far those allegatloii.s amount to 
allegatiuiis of corrupt aud illegal practices is a matter which has not 
been argued and we are not dealing with it at present. All that could 
be said is that these allcg itious were not put in the form of a separate 
List. To di.smisi lira pel 1 1 ion on the ground that these allegations do 
not appea’’ in tnc J'ouii of a list, thoug]^ they do find a place In the 
f e ihoii, would a loj narrow and technical view of section 03(3). 
insisiini-' on me Jorm rad '-)■ iban t'n the substance. We do not mean 
to .say that a fahure to comply with the requirements of section 83(2) 
winch as wilful and oelil crate should be excused. But the circums¬ 
tances of this case are peculiar. The list subsequently filed sets forth 
only the .same alltgalioii' a.s arc found in the petition regarding corrupt 
and illegal praclici s and the petitioner seems to have been under the 
bona Jide belief that » sepeiate list was not necessary. We, therefore, 
hold that the petition is nut liable to be dismissed on this ground." 

In the case before us, the same thing happened under a bona fide belief. The 
petitioners made tne details of corrupt and illegal practices part of the petition 
and by doing so, they thought that they were complying with the requirements of 
law. That they acted under a bona fide belief is apparent from their subsequent 
conduct. When the (Commission called upon them to verify the list, the petitionera 
answered that they hud complied with the requirements of law by making the list* 
part of the pcUllon itself w’hich was duly verifled. The Usts filed by the petition¬ 
ers along w'lth the petition are not a separate document but by making reference 
of the list in the petition, the petitioner made the lists part of the petition. When once 
it is found Ihai the details ol corrupt and illegal practices are embodied in the 
petition lts€'lt, it is manifest that, when the petition has been verifled, the detailn 
aforsaid arc uiso veiifleJ along with d tlerent paragraphs of the petition. This being 
so. It is clear that the requirements of law have been complied with In substance. 
To insist that it wa.s incumbent upon tho petitioners to file a separate list, which 
should have I'n-n duly '.e ''id /.(.u’d l.c to iiiake the pr,jvisions of section 83(2) 
too narrow. Our finding, therefore, is that the petition docs not suffer from the 
defects pointed oui from the side of tha resiiondent and that It Is not liable to 
be dismissed. 

Before closing this part of the order, we may refer to some of the cases cited 
from the rhle of the respondent. Two cases of the State of Bombay decided by 
the same Tribunal were cited. They are Patel Vs. Parlkh published in the Gazettt 
of India, Extraordinary, Part I, Section 1, dated October 10, 1952, page 2262, The 
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other case is Bhansa!i Vs. Joahi publislietl at pat^e 1 o' the Gai-elte of India Extra¬ 
ordinary Part I Section i dated October 14, 1952. Both these cases are distinguish¬ 
able from the case boloro us. In these > ases. the Tribunal alter consiaeruig the 
details given by tne petitioner In the petition or In the list came to the eonclusioD 
that the details were too vague and indefinite. They found that the details given 
did iiol luldl the requirement of sub-section (3) of section 83 of the Act. Being 
of this view, the Tribunal in each case dismissed the petition. Paragraph 9 of the 
judgment in the BhaiisaJi's case clearly shows that out of the three hsts A, B and 
C, list B was not con.sidered in the Judgment because, under some previous order 
contents of which are not made part of the Judgment, that list was out of consi- 
derution Lists A and C were duly verified. Hence the same could not be thrown 
out. Those lists were not considered to he lists within the meaning of sub-section 
(2) ol section 83 because the Tribunal held that the same did not contain full 
particulars. In otiier words the 'Jiibnnal louna them too vague and indelinite to 
be considered on merits. In t.nc ease before us, the only question for decision is 
as to whether if the details, whicli should have been given in a separate list, are 
given in tne petition itself, it would be suificieiit compliance of the law. This 
point was not considered by the two ca.se.s leferred to above. We wore also referr- 
• ed to a ca.se of Gorakhpur Tribunal Sri Dcbi Prasad Versus Sri Muhammad Nasir 
and othei'.s published in the U.P. Gazette ExtiaorJinary, dated January 31, 1953, at 
page I, That case is also distinguishable from the present case because in the 
present case the lists form part of the petition and are, therefore, property verified 
withni the provisions of law. But in the case referred to above, the list was not 
verified. Tnerefore the Tiibii.ia] liolci ijiai piovioions ox seition 83(2) were not 
duijr Complied with and in the ro'-nlt it dismissed the petition on that ground. 

Hence, In view of what is slated above, we find that the original election petition 
is duly .signed and verified and as the lists torm part of the petition, the same 
.should also be deemed to have been duly verified along with the petition. 

Issues 2 and 3.—Regarding the ll.st of particulars sent to the Election Commission 
in leply to their letter, dated 21st June, 1952, it is worthy of note that this list 
Eubimtted the second time is exactly the same as the li.st anne.xod to tne original 
petition and this list of particulars has been verified and sent to the Election 
Commission within the time allowed by them. It was argued from the side of the 
respondent thaf this list also was not verified according to law. The main reason 
was said to be this that in the Ijpcd verification June 30. 1952, was given as date 
of verification whereas July 2, 1952, was given under the signatures ot Sniva Dutt, 
It was contended that this was not proper verification. Fact ol the matter seems 
to be this that the list was typed and was to be presented on .Jnne 30, 1952. For 
some reason the list could not be signed and presented on that date. It’ was signed 
-on July 2, 1952. Shiva Dutta wrote the aate below his .'ur;nature but being pro¬ 
bably unacquanted with English did not change the typed date (June 30, 1952) 
given in file verification Tins point, therefore, ha.s no weight at all. It has been 
argued that his list has been filed beyond limitation and the Election Commission 
ha.s not condoned the delav. There i.s no doubt that the list sent the second time 
was filed beyond limitation but It must be held In the present case that the 
Election Commission did condone the delay though there is no application for 
condonation of the delay and no specific order regarding the same. Our reasons 
are those—Tlic Election Commission by their letter, dated 21st June, 1952, drew 
the attention of the petitioner to the formal defect that the list was not verified 
and gave him 15 days time to make good the deficiency. At the md of this letter 
there is a significant sentence. It says, “This letter Is to be read as vinthout 
prejudice to the provisions of law applicable to the case," The Election Commis¬ 
sion gave the petitioner the opportunity under a distinct understanding that it 
would be subject to their discretion to condone the delay or not. The petitioners 
made good the deficiency and sent a verification list which was accepted by the 
Election Commission' which sent on the pelition for trial before this TrlbunaL 
There is no doubt that ordinarily an application to condone the delay is filed and 
an oraer pas.sed on the application. In the present case, the Election Commission 
called upon the petitioners to make good the deficiency and, If we may use the 
•expression, olFered to con.sIder the question of condonation of delay if a verified 
H.st was filed. In compliance of the order of the Commission the varified list was 
filed and accepted by the Election Commission. Therefore no specifle order became 
jicci .stury. It is argued that the Tribunal can con.sider the question of the Umlta- 
ttun again and .should use its discretion and dismiss the petition. It is no doubt 
correct that the Tribunal can consider the question of limitation on the merits and 
we h,ave considered that merits and we are of the opinion that the present case 
is a fit one In which we should exercise our discretion in favour of the petitioners. 
The petitioners were all along of the view that the Ust annexed to the petition 
had been verified and we are of the opinion that ihey did not act negligently In 
taking that vdew. There may be an error of judgment but it was a bona fida 
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error and it is proper In this ease to accept the list submitted the second time as 
within time and treat it as part of the original petition. Thus the petition is In 
proper lorm as required by section 83 of the Act. 

There is another aspect of the case which, we think, requires consideration. 
Section 83 of the Act is headed “Contents of petition." The Act provides that the 
petition should be divided into two parts, namely, (1) Concise statement and (2> 
List of corrupt and illegal practice. The two together make up the petition. It 
is wrong to say that the list is something separate from the petition. In the- 
present case, we may take it, that the petition was filed without a list and when 
the list was submitted the second time it became the complete petition and it may 
be deemed in law to have been presented on 3rd July 1962, when the particulars, 
reacned tne Election Commission. Tnere was thus delay in presenting the 
petition and it was within the competence of the Election Commission to condone 
the delay in presenting the petition within the period prescribed therefor. 

It is necessary to notice here the actual words In the proviso to Section 85. It 
reads as follows, 

“Provided that if a person making the petition satisfies the Election Com¬ 
mission that sufficient cause exi.sted for his failure to present the 
petition within the period prescribed therefor, this Election Commis¬ 
sion may m its discretion condone such iailure." 

It is the delay In presenUng the petition that is condoned. Our attention has 
been drawn to some decisions of other Election Tribunals who have held that there 
■was no pr ivisions in liie Act to condone the delay in flhng the ‘‘list’ latoi 01 . 
This rca.soning, in our opinion, is not correct. Those Tribunals have in arriving 
at this decision, split up the petition into two parts, (I) the petition itself, namely, 
the concise statement and ( 2 j the list of corrupt or illegal practice which accompanied 
the petition. On a correct reading of Section 83, it is not proper to split up the 

f ietltion In this way and to hold that the concise statement i.s tue petition and the 
ist, w'hi'’h ]s part of the o'ditioa, is not the oeUtmn. The t'v'i "em - t ikc ■ p 

the petition, and In the present case, the petition became a complete petition when, 
the list was riled th^ second Urn- and w is received by the Election Commission 
on 3 t<- 1 .Tuly, 1952. There was thus delay in filing the petition and the Election 
Commission was empowered under the proviso to Section 85 of the Act to condona 
toe n uv,v a’ld they h'ove condo'ed th.- delay, fnr sufficient cause, tins is nud 
that the matter can be re-agitated before us, By use of word ‘may’ in section 
90(4) of the Act we arc vested with discretionary powers. It is, therefore, to bo 
seen whether the circumstances of this case call for the use of our discretion for 
the petitioners or a.gainst them. We have examined the circumstances of the case 
and we are of the opinion that the Election Commission in the present case condone 
the nelay and that we too should exercise our discretion in favour of the peti¬ 
tioners. At this stage wc again refer to the remarks made by a Madras Tribunal 
in the case of T. Prakasam cited above. Reference was made from the side of 
the respondent to case Khllumal and other Vs. Arjun Das and 21 others published 
in the GazcHe of India Extraordinary Part I .Secfio'i 1 dated November 17, 1952. 
In tnnt case last date for filing petition was May 24, 1952. The petition was sent 
on May 23, 1952, through registered post reaching the Election Commission on May 
2fl, 1952, The Commission sent the application to the Tribunal for decision 
Several point.? arose before the Tilbuiial for consideration which were as follows: 


1. Is the post Office an agent of the Election Commission? 

2. Was the delay In presentation of the petition condone by the Election 

Commission? 

3. Is there a sufficient ground for condoning the delay? . 

The Tribunal decided the first point In the negative. Regarding the second 

f iolm it found that in the absence of any application for condoning the delay and 
n the absence of any written order of the Commls.sion It was not possible to- 
hold that the Commission condone the delay. Regarding the third point the Tribun¬ 
al though that section 5 of the Limitation Act did not in terms apply to election 
cases and that it was doubtful if the Tribunal had discretion to condone the delay. 
It, however, remarked, 

“It can, therefore, be only on the principles of Justice, equity and good, 
conscience that the Tribunal, assuming that it has such n discretion, 
may condone the delay.” 


The Tribuml then proceed to con'’id''r tbe matter on m'-rits. and c''rne to the 
conclusion that there was no justification for the petitioner to remain inactive 
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for 59 days out of the 60 days of limitation and on the 00th day to send the peti¬ 
tion by registered post. 

Facts of the present case are different. In this ca.se the petitioners, not becau.sa 
of any negiifeeiK-e on iheir part, cnLortnined bona fide belief that by making li.st 
part of tho petition they had substantially complied with the requirements of law. 
It is a matter of every day affair in civil cases that long geneological tables and 
long lists of properties arc given in different schedules which are made part of the 
plaint. The petitioners or the lawyers who drafted the petition on their behalf acted 
under the same bona jlae belief that they were adopting the right procedure. 

When the petition reached the Election Commission it called upon the 
petitioners to fllo a duly verified list within 15 days and informed the petitioners 
that the order that was made without any prejudice to the opinion that the 
Commission might entertain after receipt of the list, The list was received duly 
verified. The Commission did not reject the petition after receipt of the list. It, 
acting, under section 86 of the Act, constituted this Tribunal for deciding 
the petition, As pointed out above the Commission under the circumstances 
given above must be held to have condone the delay. It appears 
that attention of tho Tribunal which decided the afore-cited case was 
not drawn to section 85 and to the implications if the provisions of 
that section are acted upon. The proviso of section 85 docs not require 
that there .should be any application for condoning the delay nor does it lay down 
that there should be any order of the Commission in writing on the point. We 
arCj therefore, of the opinion that in the present ca.se it follows from tlie course 
which the events took that the Commission did condone the delay. 

Condonation of the delay by the Commir.rion, however, doe.s not fetter th© 
powers conferred on the Tribunal under section 90(4) of the Act, 

As remarked in tho case cited above our finding on the point should be guided 
by the principles of Justice, equity and good conscience. Looking to the facts of 
this case as discussed above, we are definitely of opinion that the case is a fit one 
in which we should exercise our discretion for the petitioners and should hold 
that the duly verified list filed for the second time on July 3, 1952, should be 
treated as duly filed within the meaning of section 85 of the Act. 

The passage cited above from Khilumal’s case shows that the Tribunal which 
decided that that case entertained some doubt as to whether it had discretionary 
power in the matter. But a perusal of sub-section (4') of section 90 of the Act will 
show that word ‘may’ used therein clearly confers discretion and empowers the 
Tribunal either to dismiss the petition or proceed to hear it if it is barred by time. 
Such discretion is to bo exercised judicially and the present case is a fit one in 
which the discretion should be exercised 111 favour of the petitioners. 

In this view of the matter we come to t'ne conclusion that tho list filed for tho 
second time before the Eleetion Commission on July 3, 1952, was duly signed and 
verified according to law, that though the .same was filed beyond time tiie delay 
was condoned by the Election Commission and that, under the peculiar circum¬ 
stances of tho case di.scussed above, we exercise our discretion m favour of the 
petitioners and hold that the petition should be heard on merits. 

J.s’.sue No. 4.—We have decided issue No. 1 for the petitioners. Issues No.s. 2 
and 3 have also been similarly decided. Therefore in the light of the findings 
recorded above we hold that the petition is not liable to bo dismissed and it shall 
be heard on merits according to law. 

The nth March 1953. (Sd.) A. Sanyal, Member. 

(Sd.) M. U. FAnuQi, Member. 

ANNExunE A (2) 

BEFORE THE ELECTION TRIBUNAL, FAIZABAD 
Present: 

Sri D. N, Roy, Chairman. 

Sri M. U. Faruqi, Member. 

Sri A, Sanyal, Alember. 

Election Petition No. 282 op 1952. 

Sri Shiva Dutt and 6 others—-Petitioners. 

Versus 

Sri Ban.ii Das Dhangar and 9 others— Fespondents, 

ORDER 

The petitioners claiming to be registered votens on the electoral roll of Karhal 
West-cwm-Shikohabad East Constituency of the Uttar Pradesh Legislative 
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ARTt^mblv niRrlG this election petition against Sri Bans! Das Dhaiigar, the returned 
candidut'e, who is Respondent No. 1, and against 9 others, who were also the 
duly nominatt?d candidates for election to that conslitucncv, praying that tne 
election he declared wholly vi'id, or, at nny rate, the election o£ Respondent No. 1 
be declared void and be set aside and fresh election be ordered. 


Respondent No. 1 stood on the K.M.P. Party ticket; Respondent Ncs. 2 and 9 
on the Congress ticket; Respondent Nos. 3, 4, 7 and 10 on Independent ticket; 
Respondent No. 5 on the Socialist Party ticket- Respondent No. 16 on the SoelaliM 
Revolutionary Party ticket; and Respondent No. IS on the Jan Sangh 
Party ticket. Out of the Respondents referred to above, Respondent 
Nos. 9 and 10 withdrew their candidature within tile lime allowed by 
law; and Respondent No. 7 withdrew in favour of Respondent No. 4 
after the expiry of the pciiod provided tor the vvithdrawal of c'andi- 
dature. The election was lield on the 22nd of January 1952. The counting 
of votes took place on the 3rd and 4lh of February 1952. And as a result of the 
counting Respondent No. 1 was declared duly elected by the Returning Officer, 
Respondent No. 1 lodged his return of election expenses which was published in 
the U.P. Gazette of the 3rd of May 1952. The petitioners made the petition before 
the Election Commission of India on the 17th of May 1952. The election waa 
challenged on a variety of grounds inclu.sive of alleged corrupt and illegal practices 
and irregularities. The petition was signed by all the petitioners and v;as verified 
by Sri Sfiiva Dutt petitioner No, 1 in the following terms .- 

“I, Shiv.i Datt, one of the petitioners verify the contents of paras. 1 to 14 
of the petition partly by personal knowledge and partly by ijiforma- 
tion received and believed to ho true,— Verifled on 14th May 1952 at 
Mainpuri.’’ 


Along with tile petition, seven lists weie appended, alleged to be uf the 

particulars These lists v^ere referred to in certain paragraphs of the petition. 
The lists were signed by Sri Shiva Dull but were not verilled by him at their foot. 
On the 21st of June 1952, the Secretaiy of the Election Commissjon of India, drew 
the attention of Sri Shiva Dutt by a letter to the provisions of section 83(2) of the 
Representation of Peoples Act, 1951 and told him that the lists submitted along 
with the petition had not been verified a‘ required by that section, and he requested 
Sri Shiva Dutt to make good ihe deficiency within a period of 15 days from that 
date, ‘Tailing wlvrh the petition will he dismcssed under section 85 of the Act for 
non-compliance of the provisions ot section 83.” In the same letter, the Secretary 
of the Election Commi.ssion furthei .stated that thi.s letter was to be read as without 
prejudice to the provd.siors of law applicable lo the case. In reply, the petitioners 
sent a letter to the Election Commi.s.sion of India on the 2nd of July 1952 saying 
that the particulars of the corrupt and illegal practices accompanying the original 
petition contained in lists I to Vll were referred to in the petition and should 
therefore be treated as signed and verified, but since the Commission required that 
they should be .separately signed and verified, the direction was being complied 
with. In that letter, the original li'-.l' ■'vere verhaUm copied out and at the foot 
thereof, Sri Shiva Dutt appended the tollowiriR verification clause signed by him:— 


“I, Shiva Dutt, one of the petitioners veiifv that the contents of the lists 1 
to VH accompanying the petition and given above, partly true to my 
personal knowlcdKc and partlv on information received and believed 
to be true. 


Verified at Mainpuri on 30th June 1952” 

Sri Shiva Dutt in addition to what has been stated above, noted on that 
application below his signature the date, ‘‘2nd July 1952.” 

The Election Commission of India after receipt of the reply, did not dismiss 
the petition under section 83 of the Representation of Peoples Act, 1951. The 
Commission acting under section 86 of that Act appointed this 'Tribunal for the trial 
of the petition. The petition has been resisted before this Tribunal only by 
Respondent No. 1 niter aha on the ground that it is not framed, signed and verified 
in accordance with the provisioiis of section 83(1) of the Act; that it is not 
accompaniad by any list signed and verified and setting forth full particulars of 
the Corrupt and illegal practices as required by section 83(2) of the Act; that the 
Election Commission acted illegally and without jurisdiction in calling upon the 
petitioner.s that since the lists accompanying the petition were not verified, they 
should cure the defect; that fresh lists submitted by the petitioner were also not 
signed and verified according to the provisions of the Act; that the alleged veri¬ 
fication of the 30th of June 1952 wa.s beyond the time prescribed for the presenta¬ 
tion of the petition; that in vieiv of these facts, the petitioner contravened the 
mandatory provisions of section 83 of the Act with the result that the allegations 
regarding coriupt and illegal practices are liable to be struck out; and that the 
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allegations of corrupt and illegal practices have in fact no foundation whatsoever. 
The other Hespondent.s did not at all enter appearance in ihe care. 

Eleven issues were settled in the case, of which preliminary issues Nos, 1 to + 
which are as follows have been heard by the Tribunal:— 

(1) Are the original election petition and the li.st duly signed and vcrlfied- 

ucciirding to law? If not, its effect? 

(2) Is the .subsequent list reaching the Election Commission, India on 3rd 

July 1952 duly signed and verified according to law? If not, its 
effect? 

(3) Is the subsequent list reaching the Eleclioii Comnriasion, India on 3rd 

Jul> 1952 time barred? If so, its effect" 

(4) Is the election petition liable to be dismissed for not being accompanied 

by any valid li.sf’ 

These issues are so interlaced that they may be dealt with together. The 
contention of the respondent that the original petition was not properly signed 
does not appear to be acceptable. The grievance of the respondent on this point 
is based entirely upon surmises, The petition is contained on several sheets of 
paper, the last one of which is on white paper and the others are on blue papers. 
The last .sheet is .signed bj all the petitioners inclusive of Sri Shiva Dutt petitioner 
No, 1; and the earlier sheets are signed by Sri Shiva Dull alone. It is not necessary 
that all the shi'cts should have bein signed by ail the pctitioner.s. The contention 
of Respondent No. 1 to the effect that the signatures on the last .'=heet were made 
by the petitioners when the paper wa.s blank and that the matter was typed out 
later on i.s in the absence ot any evidence, b.r.ed entirely on surmise..'. In my 
opinion, the original electi in petition and the lists appended to the same were duly 
signed, and I would hold .accordingly. 

The question poxt aviscs whether the original petition and the lists were dlily 
verified. In thi.s connection, reference i.s to be made to section 83 of the 
Representation of the People Act, 1951, which lays down as follows:— 

•‘83. Contents of petition .— (1) An election petition shall contain a concise 
statement of the material facts on which the petitioner relies and 
shall be signed by the petitioner and verified in the manner laid down 
in the Coae of Civil Procedure, )908 (Act V of 1908) for the verifica¬ 
tion of pleadings, 

(2) The petition .shall be accompanied by a list signed and verified in like 

manner setting forth full particulars of any corrupt or illegal practice 
which the petiticmer allege.s, includmg a.s full a .statement as possible 
as to the names of the parties alleged to have committed such corrupt 
or illegal pr.actico and the date and place of the commission of each 
such practice. 

(3) The Tribunal may upon such terms as to co.sts and otherwise as It may 

direct at any time, allow the particulars included iu the said list to be 
amended 01 order such further and better particulars in regard to 
any matter referred to therein to be furnished a.s may in its opinion 
be necessary for the purpose of ensuring a fair and effeetual trial 
of the petition," 

It will be obvious from the provi.sums of this scctam that an election petition is 
to contain a concise statement of the material facts on which the petitioner relies 
and shall be signed by the petitioner and verified in the manner laid down in the 
Code of Civil Procedure for verification of the pleadings Sub-.Section (2) of 
section 83 lays down that the petition shall be accompanied by a list signed and 
verified in like manner setting foi th full particular.', of any ' coirupt or illegal 
practice, which the petitioner alleges, mcluding as full a statement a.s po.ssible a,a 
to the names of the parties alleged to have committed .such corrupt or illegal 
practice, and tiie dale and place oi eommisoion of each ..uch practice. It would 
thus be obvious that the verification of the original petition, we w'ould find that 
the per.son verifying, did not specify with reference to the numbered paragraphs 
of the petition Uiat he verified of his own knowledge, and what he verified upon 
information received and believed to be true. Consequenth, there can be no 
doubt whatsoever that the verification of the original petition was not in accordance 
v/ith rule 15 of Order VI of the Code of Civil F*Locedure, It appenr.s that the lists 
appended to the original petition containing the particulars ot the alleged lorrupt 
and illegal practices wore not verified at all. The question would be whether 
non-compliance with these provisions would j-ender the petition liable to be 
rejected 
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An has been held by this very Tribunal in Election Petition No. 267 of 1952— 
Sri Bhola Nath Vs. Sri Krishn Chandra Gupta and other.s, the powers of the 
Election Tribunal under the Representation of the People Act 1951 are not co¬ 
extensive with the powers of u Court under the Code of Civil Procedure in all 
respects. An election petition calling in question an election has to be presented 
within the limited time prescribed in Rule 119 of the Repre.sentation of the People 
(Conduct of Elections and Election Petitions) Rules, 1951. The election petition 
has to be presented to the Election Commission under section 81 of the 
Representation of People Act, 1951. Section 83 of the Act, which has already been 
■quoted above, lays down what the election petition should contain, and what the 
lists accompanying the petition settmg forth full particulars of any corrupt or 
illegal practices should contain. It further lays down that both the petition and 
the list should be separately signed and verified in accordance with law. Section 
85 of the Act says that if the provisions of section 81, section 83 or section 117 
are not complied with, the Election Commission shall dismiss the petition, pro¬ 
vided that if a person making the petition satisfies the Election Commission that 
sufficient cause existed for his failure to present the petition within the period 
prescribed therefor, the Election Commission may in its discretion condone such 
failure. Section 90(4) of the Representation of the People Act, 1951 says that 
notwithstanding anything contained in section 85, the Tribunal may dismiss an 
■election petition which does not comply with the provisions of section 81, section 
83 or section 117, 

In the Full Bench decision of Rant Ram Versus Kateshar Nath (I.L.R. XVll. 
AUahabad 396). the verification of the plaint was in this form;— 

“The contents of the petition of the plaint are liue to the best of my 
knowledge and belief.’’ 

And it was held that this form of verification, though not tree from ambiguity, 
was in substantial compliance with the provisions of section 52 of the Code of CivD 
Procedure. That view was followed by us in Election Pclition No. 267 of 1962 
Sri Bhoia Nath Versus Sri Krishn Chandra Gupta and othcr.s, and there we held 
that although the verification of the petition is somewhat defective there was 
substantial compliance with Order VI Rule 15 of the Code of Civil Procedure 
and section 83 of the Representation of the People Act, 1951. In my view, the 
same principle would apply to the verification of the petition in the present case. 
The test to be applied will be this that if the defect is tribial, it will be condoned 
and if the defect is serious, the election petition will be dismissed. 

It admits of no doubt whatsoever that the lists appended to the criminal 
P^etition which purported contain instances and particulars were not verified at all. 
That defect was noticed by the Election Commission itself when the Commission 
by its letter, dated 21st of June 1952 called upon the petitioner to remedy the 
defect within 16 days of that date "without prejudice to the provisions of law 
applicable to the case”. The petitioners by their subs^uent letter, dated the 2nd 
July 1952 referred to above contended that since the lists were referred to in the 
petition, they should be deemed to have been verified by the petition itself. 'They 
further contended that since the Commission required that they should be sepa¬ 
rately signed and verified, they were complying with that direction. It has been 
urged on the one side that the procedure was not justified on the part of the 
Commission and that it should not be deduced that the Commission condoned 
any delay. On the other hand, it has been contended that since the Commission 
required that defect to be remedied (if it was a defect at all) and the defect was 
actually remedied within the time given, and the Commission instead of dis¬ 
missing the petition under section 85 of the Act referred it to tills 
Tribunal after appointing the Tribunal under section 85, it means that 
there has been a condonation of delay. It cannot be doubted that if the subse¬ 
quently verified list which reached the Election Commission on the 3rd of July 
1952 were to cover the limitation in the case, these lists prescribed by law and, 
consequently, the petition would be time barred. The question woul^ therefore 
be whether there was any condonotion of delay, and whether under the circum¬ 
stances of the case, the petition merits dlsmKsal. or whether it should be proceed^ 
with, and the allegations investigated. 

It has been urged on behalf of the petitioners that we should not take too 
technical a view of the matter, and that we .should be guided by broad principles 
of justice, equity and good conscience, just in the same manner as in civil c.ases 
between a party and a paity, and that we should not strictly construe the pro¬ 
visions of section 03 of the Representation of People Act, 1951. Charges in an 
election petition are of a very serious nature and should not be dealt with in the 
same uay as p-irticulars in a civil case. This was the view taken by Bruce J. in 
the Eanca.ster Case (5 O' M and H 41). A passage in Halsbury’s Laws of England 
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Volume 12 page 413 lends support to the same view. Considerations which, there¬ 
fore, govein the trial of eivil disputes between y party .'uid a party will not exactly 
toe the considerations which will determine the hearing of an election petition. It 
cannot fur a moment be doubted that the election law i.s technical in its forma¬ 
tion and it should b^ stiictlv construed. The Allahabad Tribunal in deciding 
Election Petition No. 28 of 1952. Sri Kalyan Chandra Mobile Vcrhun Sri 
Bishumbhar Nath Pandey and 10 others (published in the U.P. Gazette 
Extraordinary, January 27, 1953) held, in considering the provisions of section 37 
of the Representation of the P rmle Act, that the provisions must be strictlj'' con¬ 
strued and that the iiotiec of witndrawal was neither legal, nor effective and that 
the presentation was not proper. In determining that point, the Tribunal was 
not swayed by the consideration that technicalities should be brushed aside and 
that the Tribunal should proceed upon a broad view of circumstances in order to 
do justice between a party and a party. The case furnishes an instance of the 
proposition that election law is technical in its effect. 

It is necessary to observe, as was also observed, in Election Petition No. 33 of 
1952 before the Quilnn—(Travancore-Cochin)—Tribunal (published in the Gazette 
of India Extraordinary, Part I.—Section 1, dated llth November 1952) that an 
■election petition and ils trial are not on all fours with a plaint in a civil suit and 
Its trial. In the latter, the proceeding is between party and party, whereas in the 
former the whole Constituency is. in a sense, involved in the trial. An election 
petition cannot ordinarily be dismis.sed for default, or brought to an end at the 
will of the parties, nr by the death of any one of them, without giving an 
opportunity to the otlier.s, who might have been petitioners. Elaborate provisions 
have been devised in the Representation of the People Act in the event of abate¬ 
ment of election pctitioii.s, and for the disposal of applications for their withdrawal. 
They have been enacted, to quote the words of Andrew J in the North Meath case 
(4 (j’M and H, 185 at 187) to “render it impossible for the Court to sanction any 
concession which may have the effect of excluding that full disclosure of facta 
which was one of the objects of the Statute lo provide for, or of preventing that 
through investigation which the Court is bound to make of all the charges relied 
upon by the petitioner.’’ 

With this background, it cannot for a moment be contended that the law relat¬ 
ing to clcclion.s and election petitions is not technical, or that the same considera¬ 
tions should be brought to hear upon the trial of an election petition as in a trisil 
in a civil suit. As has been held in Election Petition No. 133 of 1952, Bejay 
Smgh Ver u" Narbada Chnran Lai, betore the Election Tribunal Bhopal (published 
in the Ga-’cttc of India K'tiaoi'dintiry, Part II—Section 3, dated 6th January 1952), 
the language of the section is so clear that wc cannot possibly indulge in the 
supposed intention of tlio Legislature. In this connection we cannot forget the 
dutie.s eiiioiiied upon us hv the law a.s a Court. The function of the (jourt Is 
merely to interpret the language of a statute It is not the province of a Court 
to scan its wisdom or policy. Its duty is nut to make the law reasonable but to 
expound it as it stands. A court is^ not concerned with the desirability, utility or 
reasonableness of a particular provision of law, if Ihc language is plain. We are 
to give effect to it as wc find it, nrespcctive of the consequences it may entail. 
In Sadanand Pync Verges Hnrinam Sha (A.I.R. 1950, Calcutta 179), it was observed 
by Das Dupta and Guha J J, that “Courts must resist the temptation to change the 
law under cover of interpretation of law. If they use the power to interpret 
law, to alter laws which they may not like, and to make new laws which they 
think should he made, that would be a corrupt use of their power”. And I lor my 
part will avoid the sin so ably condemned, in the above observation. 

An analogous ca.sr- likr the present one is to be found in Election Petition 
No, 83 of 1952 - Sn Pur.shoKamda.s Ranchodda.s Patel Vei-.sns Shanli Lai Girdharilal 
Parikh decided bv the Bombay Tribunal (and published in the Gazette of India 
Extraordinary, Pail I—Section 1, dated 10th October 1952 at page 2261). There the 
Election Commission invited the attention of the petitioner to the fact that the 
verification made by him at the foot of the list referred to the paragraphs of the 
pleadings contained in the petition and not to the paragraphs of the list of corrupt 
or illegal practices as required by section 83(2) of the Act. The petitioner in his 
reply thanked the Commission for pointing out the mistake and sent a fresh list 
along with letter which according to him was duly verified. It was held that the 
list given in the oiiginal petition was not a verified list according to the manner 
provided in the Code of Civil Procedure and the petition was therefore not 
accompanied by a valid list, and therefore, there was non-compliance of section 
83(2) with regard to the requirement that a verified list should accompany the 
petition It was further hi'lcf that the defect of not tiling the list of corrupt and 
Illegal practices as reiiuiicrt hy section 83(2) along with the petition cannot bo 
allowed to be cured by the petitioners forwarding another li.st subsequently to 
■the Election Commission. 
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In a decision by the Election Tribunal ni: Madras in Election Petition No. 144 of 
1952, Sri T. Piakasain Vf'r5i<s Dl'. H. Krisiiria Uao luul other-,— (published in the 
Gai;ette of India Extianrdinarv, Part II S-^ction 3, dated January 5, 1953 at page 13 
onwards), it was held that the povii-r i ine Election Commission to condone is 
confined to the delay in presentation anil doe.- not extend to failure to comply 
with the other requirctneiits, and that tlio ordtr of the Election Commission can¬ 
not he construed to deal with the failuie to comply with section 83(2) in regard 
to the list of the particulars. 

In a decision of the Election Tribunal of Aimer in Election Petition No. 298 of 
1952—Sri Kliilumal and another Perrin; Sri Ariundas and others—(published in 
the Gazette of India Extraordinary, Part I—Section i, dated November 17, 1952 at 
page 2435 onwards), it was observed that the Election Commission did not pass 
any order condoning the delay in the piesentation of the petition, and tliat fromi 
the mere fact that the Election Commission did not disini.ss the petition under 
section 85, but chose to appoint a Tribunal undm' section fits, it did not follow that 
it condoned the delay. 

The argument advanced on behalf of the petitioners that .since the lists append¬ 
ed to the original petition which though not verified were referred to in the petition 
which w.Tj verified, it should be con.strued that tlie lids vmre ako by implication 
or by rclerence verified in the petition itself does not appear to me to be a sound 
argument. A similar point arose in a Gujral case in Election Petition No. 77 of 
1952 Sri Kanaiyalal Durll.abhru'-n Bhan.sali Versus Popatlal Mub.hankar Joshi and 
Otliers (published in the Gazette cif India Extraordinary, Part I—Section 1, dated 
October 14, 1952 at page 2272 onwards). There it wa.s ob.served that there is no 

S rovision of law to flic a fresh list, and that the provision of section 83(2) and the 
ling of duly verified lists of particulars .accompanying the petition were man¬ 
datory and, if these provisions are not observed, the petition merited dismissal. In- 
that case the petitioner had filed Exs. A, B, and C with the petition. Paragraph 
3 of the petition had rei'erence to Ex A. Paragraph 6 had reference to Ext. B, 
while paru.graph 11 had reference to Ex. C The contention of the petitioner was 
that the paragraphs of the petition read with those Exhibits which were referred 
to in the petition would be sufficient compliance with the provisions of section 
83(2) of the Act. The Tribunal did not ai-cept that contention and held that the 
petition was not accompanied by a lirt of corrupt or Illegal practice as required by 
section 83(2) of the petition and was liable to be di.smis,sed under section 90(4) of 
the Representation of the People Act. The Tribunal further held that even if the 
averment in the petition itself as amplided bv Exs. A, B and C wa.s to be considered, 
thejr too did not satisfy the requirements <d section 83(2). That ca.se is in my 
opinion stands on all four.-- with the present case, 

I would in this connection refer to two other decisions of the Gorakhpur 
Tribunal, the one in Election Petition No. 269 of 1952—Sri Dcbi Prasad Vs. Sri 
Mohoni’uad Naseor and others—(nublishcd m the U.P, Gazette Extraordinary, 
dated January 27, 1953) and the othoi in Election Petition No. 199 of 1952~-Sri 
Mukti jNdth Rai Verxun Sri Uma Shankar Miara and others (pubibhed in the U.P. 
Gazettor Extraordinary of the .same date). In the fir.st of the.9e two cases, thg 
petitioner had filed the lint along with the petition in which some details of corrupt 
and illegal practice alleged to nave been committed by Respondent No. 1 or hb 
agents had been mentioned, but those Justs were not verified in the manner lai(l 
down in the Code of Civil Procedure for the vonficatiun of the pleadings. The 
petitioner had sent an application to the Election Commission later on, and along 
with that application he had submitted the lists with necessary vcrilication on- 
each page and detaib. It was held that the petitioner failed to furnish the details 
of the particulars of corrupt and illegal oractic-os b'l’ means of a list as required 
by section 83 sub-section (2) of the Representation of the People Act within the 
period of limitation, and that as verification cannot be allowed at the late stage, 
the petition was liable to bo dismissed even though the petition itself was properly 
verified. In Election Petition Ni> 199 nl 1952 decided by the Gorakhpur Tribunal 
as stated above, a .similar que.stioii arose and it was held that the list of particulars 
filed by the petitioner was liable to be rejected as it was filed after the period of 
Ihnitati'in had expired. The Tribunal held that smee the election petition con¬ 
tained allegations of corrupt and illegal practice's which shfiuld have been 
accompanied by a list duly signed and verified us contemplated undof section 
83(2) of the Act, and .since those provisions were not complied with, there was no 
proper petition uiidcr .section 80 of the Act, which could be inquired inhi. 

If wfc apply the pi epondei ance ol opinion on this point to the facts of the 
present case, 1 have not the lea.st doubt in mv mind that the election oetition in 
the nresent case was not in accordance with law; that the list accompanying the 
petition were not at all verified and that the defects could not be cured by sub¬ 
mission of a subsequently signed and verified list before tJic Eleetion Commis.sion 
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on the 3rd of July 1952 after the period of limitation had expired and that conse- 
quently under section 00(4) of the Representation of the People Act, the petition 
merits dismissal. 

It is important to note in the pre.scnt case that the petition has been made not 
by any of the duly nominated candidates for the election, ivho were set up on 
various party tickets, but by others who claim to be registered voters on the 
electoral roll. The candidates of the conflicting political pEii'ties who contested 
the election have not come forward to make the petition against the election of 
the re urned candidate, vi'^. Respondent No. 1. This is a factor whi:h cannot be 
lost sight of. It is true that in section 90 sub-clause (4) of tlie Representation of 
the People Act, the word used is “may”; and the section lay.s down that the 
Tribunal “mav dismiss” the election petition which docs not comply with the 
provision of section 83. The use of the word “may" would imiily that the Tribunal 
has the power not to dismiss a petition in a case, where the provisions of section 
83 hove been suhstantuilly comr)li'‘d with. However in this particular case, I am 
of opinion that the petitioners have failed to comply with a mandatory provision 
and have not even substantially complied with the provision of section 83(2) of 
the Act. When evidence with regard to an alleged corrupt or illegal practice is 
to be led, the petitioners would be allowed to lead evidence only with regard to 
the corrupt or illegal practices in respect of which they have given sufficient parti¬ 
culars as required by section 83(2), And when no such particulars are given 
either in the petition or in a duly verified list accompanying the petition, the aver¬ 
ment would have to he ignored and no evidence would be allowed to be led. Thus 
when sufficient particulars about none of the corrupt, or illegal practices has been 
given, there remains nothing with re.speet to which the petition could come to 
trial, and the Tribunal would have no option, but to dismiss the petition. These 
are my findings on issues Nos. 1 to 4. 

As my conclusions on these issiios are different from the conclusions of my 
learned brother.s with whom, I regret, I cannot agree, their view, which is the 
majority view, shall prevail in this case. 


The 17th March 1953. 


(Sd.) D. N. Roy, Chairman. 
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By Order, 

P. R. KRISHNAMURTHY, Asstt. Secy. 
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